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Glossary 


ada custom 

akhlaq ‘philosophy or ethics’ 

al-yaqin la yazül bi shakk — ‘certainty is not removed by doubt’ 
aql human reasoning or intellect 
darūra necessity 
faqīh jurist 
fard compulsory 
fard kifaya collective duty 
fiqh Islamic Jurisprudence 
fitra primordial natural state 
furü *branches of law* 

hadith collected traditions of Prophet Muhammad 
harám forbidden 

hijra migration 

hurma dignity or sanctity 

‘ibadat rituals or acts of worship 

ibaha ‘permission in principle’ 

ihana degradation 

ijma consensus of legal scholars 
ijtihad independent reasoning 

'ilm knowledge 

‘ilmal-hadith the science of the hadith 

imam head of community 

isnad ‘chain of narrators’ 

istihsan ‘considering something to be better’ 
istishab continuance 

istislah ‘considering the universal good’ 
ja'iz permitted 

karama dignity 

khalifa caliph 

khulafà' al-rashidün — rightly guided caliphs 
kitab book 

la darar wa la dirár— no harm, no harassment 
makrüh reprehensible 

mandüb recommended 


magaásid al-shari'a — goals of sharia 
marja al-taglid — ‘mode! or “source of imitation’ 
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maslaha 
matn 
muámalát 
mubah 
mufti 
mujtahid 


Glossary 


universal good, public interest, or human welfare 
topic or “tradition” 

socialrelations 

permitted 

jurisconsult 

legal scholar 


mujtahid mutlaq — 'absolute' mujtahid 


muqallid 
mustahabb 
muthla 
qanun 
qiyas 


‘followers’ of the mujtahid mutlaq 
recommended 

mutilation 

law 

analogy or deductive analogy 


sadd al-dara@’i— ‘blocking the means” 


sahaba 


the Prophet’s companions 


shar man qablaná — ‘norms of those before us” 


shia 
siyása 
sunna 
taglid 
ummah 
‘urf 
usül 
wajib 


party 

governance 

tradition 

imitation 

universal community 
‘customary law” 
roots 

compulsory 
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Introduction 
I. Background 


For centuries, territories with Muslim rulers were governed according to law 
derived from Islamic sources by legal scholars usingthe methods of Islamic 
legaljurisprudence. Law was enacted and enforced by either a judge or a state 
official. Thislegal system changed fundamentally after the 18th century with 
the growing influence of Europe. States governed by Muslim rulers were con- 
fronted with European culture, including European legal systems, laws, and 
codes, mainly through colonialization. In most legal fields, such as criminal, 
commercial, and administrative law, the existing laws and rules derived from 
Islamiclaw were abolished and replaced with European or European-inspired 
statutes and codes. Laws in the field of personal status law, family law, and 
succession lawthat were not abolished are still considered to be derived from 
classical Islamic law, which developed between the 5th and 11th centuries. 
When describing the legal systems and laws of today's Muslim-majority 
statesinthe Middle Eastern and North African (MENA) region, scholarship on 
Islamic law has identified two categories of laws: one derived from Islamic law, 
which includes contemporary personal status laws, and the other derived from 
non-Islamic law of primarily European origin, referring to all other legal fields. 
Followingthis widely received and reproduced notion, biomedical laws 
suchas organ transplantation laws would be placedin the latter category with 
noconnection to Islamiclaw. The literature finds that the laws on organ trans- 
plantation in Muslim-majority states generally follow internationally set legal 
standards because of structural, technological dependence on the West. This 
dependence has drawn in the values and mentalities conveyed through bio- 
medicaltechnology, resultingin the homologation and assimilation of health 
principles, regulations, and codes.1 This observation corresponds with the 
systematics of modern law in the Islamic world: everything that has not been 
regulated by classical Islamic law, including all areas that are novel and there- 
fore lack exact precedents, such as organ and tissue transplantation, can and 


1 See Dariusch Atighetchi, Islamic Bioethics: Problems and Perspectives (Dordrecht: 
Springer, 2009), 23. 
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areregulated by the legislative authority in place. The states legislate according 
to their procedures and based on their fundamental legal sources. 

Biomedical laws are genuinely a novel field oflaw, made necessary by un- 
precedented developments and advances in the sciences and technology in 
the 20th century. This cross-sectional field combines various legal branches of 
private and public law while influencing and being influenced by political, eth- 
ical, and religious debates and discourses on the relation between human life 
and technology. Biomedicine is a field of research and clinical practice concern- 
ing all life processes with the aim of preserving life, treating illnesses and dis- 
eases, and alleviating suffering. As muchas these technologies have enhanced 
humanlife, they have also raised serious ethical questions. Should something 
that is technically feasible also be implemented in reality? Where do the bound- 
aries lie when using technology to manipulate human bodies and lives? 

To provide authoritative guidelines on addressing these questions, states 
worldwide have begun to legislate this field. Muslim-majority states are no 
exception to this trend. Biomedical research and practice have spread all over 
the world since the modern medical paradigm achieved global predominance. 
This work’s focus is on organ transplantation. The scientific and technical ad- 
vances that laid the ground for successful organ transplantations began in 
the early 1900s. The history of transplantation medicine is young, and the 
developments leading to the establishment of organ and tissue transplantation 
as a standard form of treatment have been rapid and outstanding. Many at- 
tempts were made to transplant solid organs before the first successful trans- 
plant was performed in 1954 inthe USA with a kidney donation between twin 
brothers. In the 1960s, the first liver, lung, and heart transplants were per- 
formed with organs from deceased donors. Several breakthroughs in vital 
areas, such as the development of immunosuppressants, techniques of vas- 
cular anastomosis, effective preservation of donated organs, and temporary 
maintenance of recipients with dialysis and cardiopulmonary bypass, were 
critical for advancing this form of treatment beyond experimental status. The 
legal acceptance of the concept ofbrain death in many countries and changes 
in social attitudes should not be underestimated in this success story. 

With these rapid medical advances, ever more patients needing trans- 
plants are also available for treatment. It is often observed that organ trans- 
plantation has become a victim ofits own success: The number of donor organs 
available for transplants has not kept pace with the number of organs needed, 
leading to a worldwide shortage of organs. The WHO estimates that less than 
10% of the global demand can be met.? This concern has been an essential 


2 WHO, “WHO Task Force on Donation and Transplantation of Human Organs and Tissues,". 
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driver for states to regulate the handling of organs. Donation, procurement, 
andtransplantation of human organs involve various ethical issues. Who owns 
thebody, and does a person haveunlimited rights over the disposition oftheir 
body? When is a human being considered dead? Can one derive monetary gain 
from selling part of one's body? Assuming that a person has the authority to 
dispose oftheir body and therefore donate their organs, various subsequent 
questions arise, such asin which form consent mustbe given, whether consent 
can be assumed, and what the role of family and relatives is. Additionally, the 
crucial question oforgan allocation must be addressed, such asthe criteria for 
ensuring just allocation.3 

Beauchamp and Childress have provided a way of approaching these eth- 
icalissues by introducing four bioethical principles, which have proven to be 
hugely influential within the medical profession and in the development of 
medical laws.4 The four principles are those of autonomy, non-maleficence, 
beneficence, and justice. These principles are considered by many as the stan- 
dard theoretical framework from which to approach a bioethical issue and to 
reach a solution suitable for the specific case. 

Simultaneously, legal discourse in Muslim-majority states on biomedical 
issues is conducted against the background of Islam. The Islamic legal tradition 
based on the Quran, perceived as the literal Word of God, is the sharia, the 
divine law, and the most critical legal interpretations developed over centuries 
in classical jurisprudence play an essential role in bioethical discourse. Be- 
lievers needingarule of conduct frequently ask scholars or experts of Islamic 
law to issue a juridical opinion, called a fatwa, to explain the prescriptionsin 
the sources that indicate how to handle a specific conundrum. These fatwas 
are produced by private legal and state-appointed scholars andare technically 
nonbinding. Nonetheless, the influence ofthese opinions on legislation must 
beconsidered because they have a broad reach in various societies and even 
enjoy popularity, especially with the rise of mass media.5 

Muslim believers have turned to religious scholars to understand the 
shariaonorgan andtissue transplantation. The questions that these scholars 
deal with on organ transplantation and donation are whether an organ should 
be removed froma living or dead person, whether a body part from the dead 


3 See Andrea Büchler, “Regulating the Sacred: Organ Donation and Transplantation: Auto- 
nomy and Integrity ofthe Person or Social Responsibility ofthe Body?,” Straus Institute 
Working Paper 1 (2012). 


4 Tom Beauchamp and James F. Childress, Principles of Biomedical Ethics, 8th ed. (Oxford: 
Oxford University Press, 2019). 


5 Morgan Clarke, Islam and New Kinship: Reproductive Technology and the Shariah in 
Lebanon (New York: Berghahn, 2009), 67. 
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defilesthe body ofthe living, and at what moment death occurs. Working from 
the general ethical concepts of Islam, most religious scholars have decided 
thatIslamiclaw permits organ transplantation. The religious-legal opinions 
range from positions that declare all forms of donation to be prohibited by the 
religious-legal tenet that the human body belongs to God to positions that claim 
allforms of donation to be permissible. These positions also refer to religious 
law, specifically to a surainthe Quran that says ‘ifanyone saved a life, it would 
be as if he saved the life ofthe whole people’ (Quran [5:32]).6 


II. Research Question 


Acertainambivalence is found in the literature on the various categories of 
laws in today’s Muslim-majority states. Novel legal areas suchas organ trans- 
plantation are categorized as laws that do not have any connection to Islamic 
law since they have not been regulated by classical Islamic law. In contrast, 
organ transplantation is inherently connected to Islamic law because Islam con- 
siders itself to encompass all aspects of life. Islamic legal scholars consider this 
subject from an Islamic legal perspective by giving rulings on the permissibility 
of this practice. 

This ambivalence raises the question of whether the notion that novel laws 
have no connection to Islamic law can be upheld. And ifnot, what would be the 
consequences for the theory that two distinct categories of laws exist, one based 
on religious law and one with no connection to religious law? Would this mean 
that there are no distinct categories of laws in states of the MENA region as 
claimed in scholarship or that there is a third category of law? 

The questions that will lead the following research are these: Which legal 
principles and concepts form the basis of organ transplantation laws in the 
MENA-region? Are these principles and concepts of Islamic legal origin, or are 
they derived from international legal documents? What role does the Islamic 
legal tradition play in shaping and developing these laws? Whatis the influence 
of international legal instruments and other international bioethical and legal 
discourses in the formation of organ transplantation laws? 


III. Aim and Relevance 


All Muslim-majority states ofthe MENA region have regulations on organ trans- 
plantation. The selection ofstates followed three rationalities. Seeing that such 


6 The Quran translations in this work are mine, made with the aid of Abdullah Yusuf Ali, 
The Meaning of the Holy Qur'an, 11th ed. (Beltsville: Amana Publications, 2011). 
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delineations are inherently arbitrary, the author decided to follow the estab- 
lished practice, which considers the MENA region as its own historio-sociolog- 
ical entity. The second reason is the shared cultural background of MENA states 
making comparison feasible and meaningful. The third reason lies in the capa- 
bilities ofthe author who feels that such an analysis would be difficult without 
recourse to primary sources in their original language. This in turn limits the 
scope of the analysis to Arabic and Persian and thus to the MENA region. 

This research specifically examines organ transplantation laws. Using 
organ transplantation laws, the research aims to show that some legal fields in 
MENA states fall outside the two categories described in the literature. This 
finding would mean that a strict dichotomy between Islamic and non-Islamic 
laws, as claimed in scholarship, does not exist and that there are laws compris- 
ing legal elements from different legal traditions. 

In Muslim-majority states, the belief endures that the law should be in 
accordance with sharia. Successful political movements in MENA states, the 
neo-revivalist and Islamist movements, have popularized this belief. For Isla- 
mists, authoritative Islamic law is rooted in the early period of Islam, and Mus- 
lims today should act by the law of the early Muslims. Therefore, Islamists reject 
the secularization of today’s societies and states and call for a ‘return to sharia’ 
and a renewed commitment to Islam as the basis of society, politics, and law. 
This conception has led to divisions in various societies because Islamists be- 
lieve Islamic and non-Islamic values are antagonistic and incompatible, leading 
to a clash of values.’ The findings of this research can contribute to overcoming 
and diffusing the widespread notion ofa ‘return to sharia’. 


IV. Course of Research 


The thesis consists of three parts. The first part introduces the foundations of 
Islam and Islamic jurisprudence and law. After the introduction, the literature 
characterizing Islamic law before and after the European encounter is pre- 
sented, including a critique ofthe characterization prevalent in the literature. 

The second part of the thesis introduces organ transplantation from a 
medicalandhistorical perspective. Furthermore, general and specific bioeth- 
ical principles are detailed. Special attention is paid to the WHO Guiding Prin- 
ciples on Human Cell, Tissue and Organ Donation as an international legal in- 
strumentto understand which elements are considered necessary for ethical 


7 See Ira M. Lapidus, “Islamic Revival and Modernity: The Contemporary Movements 
and the Historical Paradigms,” Journal of the Economic and Social History of the Orient 
40, no. 4 (1997). 


6 PartI 


regulation of organ transplantation. Following the WHO Guiding Principles 
introduction, organ transplantation is evaluated from an Islamic perspective. 
The general Islamic legal tradition on medicine and ethics is introduced. Fur- 
ther, the fatwas establishing the legal and ethical handling of organ transplan- 
tationissues are analysed and depicted. Islamic legal opinionis presented from 
secondary literature, because access to primary literature proved to be difficult 
when performing research from outside the Islamic world. 

The third part examines the organ transplantation laws of the following 
Muslim-majority states of the MENA region: Saudi Arabia, Kuwait, United Arab 
Emirates, Qatar, Bahrain, Oman, Yemen, Jordan, Syria, Iraq, Lebanon, Iran, 
Egypt, Libya, Tunisia, Algeria, and Morocco. Each state’s legislation is then 
assessed in light of Islamic legal rulings expressed in fatwas and the WHO Guid- 
ing Principles, representing the international legal standard in organ trans- 
plantation regulation. Finally, the results of the research are presented in the 
conclusions. 


Part II 


Islamic Law 
I. Introduction 


Islamiclaw is a general designation for Islamic normativity, the rules and regu- 
lationsthat govern the lives of Muslims and are derived from religious sources, 
theQuran andthe hadith (collected traditions of Prophet Muhammad). The term 
Islamiclaw can bear different connotations depending on the context of its use 
intheliterature. Whenused in connection with shariaor sharia law, Islamic law 
indicates the God-given, the sacred, the absolute, and the unchangeable, be- 
cause in the Islamic legal tradition, sharia is understood to bea way or paththat 
is divinely appointed.3 The term Islamic law can simultaneously bear the con- 
notation ofthe erroneous, the changeable, and adaptable when used in connec- 
tion with fiqh? (Islamic jurisprudence), which signifies scholarly discussions to 
understand divine law. The scholars of fiqh explain, elaborate on, and interpret 
thesharia, the divinelaw. Only in this interpretative effort does God's revela- 
tionandlaw become accessible to human understanding. Another connotation 
that can be found in the literature refers to Islamic law as a legal system, such as 
the common or civil law system, for states that come from an Islamictradition.10 

The Islamic legal tradition is still present today as a religious and cultural 
phenomenon. For Muslim believers, Islam is seen as “a life system that inter- 
weaves religion and politics, the sacred and profane, the material world and the 
spiritual sphere’.11 Therefore, the sharia is understood to have an all-embracing 
influence from the sphere of the private through the social and political to the 
religious life of the believer. 12 


Quran [45.18]: ‘We have set you on a sharia of command, so follow it’. 


F Arabic and Persian words are transliterated according to the systems of the Interna- 
tional Journal of Middle East Studies (IJMES). A few changes have been made in the inter- 
est of readability. Especially with names and terms that are current in English usage, a 
simplified spelling has been used, or the transliteration has been modified. The Arabic 
article al- is used even in cases where it diverges from the actual pronunciation. The 
singular form of Arabic terms are preferred. 


10 N.CalderandM.B. Hooker, “Shari‘a,” in Bearman etal., Encyclopaedia of Islam, Second 
Edition. 


11  Atighetchi, Islamic Bioethics, 1. 
12  Atighetchi, Islamic Bioethics, 1. 
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The following chapter provides an overview of the emergence of Islamic law 
and the legal theory that Muslim scholars developed from religious sources. 
To better understand the concept of Islamic law, especially its connection to 
sharia and figh, the history of Islam is examined from its emergence to its es- 
tablishment and the development of legal jurisprudence and laws from reli- 
gious sources. 

The chapter also discusses the lasting changes that Islamic law experi- 
enced after its encounter with European legal culture and the emergence of 
modern nation-states by recounting the scholarly debate on Islamic law and 
its role in Muslim states today. 


II. Early Development and Foundations of Islamic Law 


1. Emergence of Islam 


According to Islamic tradition, the Prophet Muhammad received God's reve- 
lation from 610 to 632 CE first in Mecca and later in Medina. Muhammad's rec- 
itation of the revelation is called the Quran, written down after Muhammad's 
death to become the fixed holy Muslim scripture. Muhammad had struggled 
to preach God's message in Mecca for almost ten years. In 622 CEthe Meccan 
elite forced Muhammad and his followers to flee to Medina after Muhammad's 
rejection of polytheism was seen to threaten their religious prestige as keep- 
ers of the Kaaba, the religious shrine for the tribal idols. Muhammad's claim to 
Prophetic authority and leadership and his insistence on all believers belong- 
ing to one ummah (universal community) that transcended tribal bonds under- 
mined the Meccan tribal political authority. The hijra (migration) to Medina 
markeda turning point in Muhammad’s life, and a new chapter began in the 
history of the Islamic movement. Muhammad became the leader of the newly 
emerging Islamic community, and Islam took a political form. The creation 
and establishment of the Islamic community prompted new situations and 
tasks requiring a legal order, which also found expression in the subject matter 
ofthe revelations that he received in his time in Medina.13 When Muhammad 
died, all Arabia was united under Islam. The rapid Islamic expansion continued 
after his death. In a few decades, the Islamic Empire reached from the Iberian 
Peninsula to the Indus. 14 


13 A.T. Welch, R. Paret, andJ. D. Pearson, “Al-Kur'an,” in Bearman et al., Encyclopaedia 
of Islam, Second Edition; John L. Esposito, Islam: The Straight Path, 4th ed. (New York: 
Oxford University Press, 2011), 8-11. 


14 Mathias Rohe, Islamic Law in Past and Present (Leiden: Brill, 2015), 25; Esposito, Islam, 
8,10. 
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2. Schism Between Sunni and Shia 


Disagreement over Muhammad's rightful successor or khalifa (caliph) led to 
the most fundamental schism in Islam, which also bore legal consequences. 
Ashía (party) supporting Ali, Muhammad's cousin and son-in-law as the head 
of the community, claimed that the Prophet appointed Ali as his successor not 
long before his death. This party saw only a member ofthe Prophet's closest 
family asa person suitedto the office of caliph. However, most of Muhammad's 
community believed the succession to be unresolved after his death. There- 
fore, Abū Bakr, Muhammad's comrade-in-arms, was appointed the first caliph 
(r. 632-634 CE). His appointment was understood to be an action following the 
sunna (tradition or custom), hence the name ‘Sunni’. The three subsequent ca- 
liphs, ‘Umar (r. 634-644), Uthman (r. 644-656), and Ali (656-661), were appoint- 
edfollowing this tradition. After Ali's death, the Sunni majority supported 
Mu‘awiya to succeed to the office of the caliph and founded the Umayyad 
dynasty in Damascus. This dynasty ruled there until the middle of the 8th cen- 
tury and in the Iberian Peninsula until the end ofthe 10 century. In contrast, 
the Shiites retained their view of Ali's (and thus Muhammad’s) male descen- 
dants as their imam (head of community and ruler).15 The so-called Twelver 
Shia, which is the largest branch of Shia Islam, believe the Prophet to have had 
twelve divinely ordained successors, ‘Ali and his eleven male descendants, 
with the last imam living in occultation. 16 


3. Schools of Law 


During his lifetime, Muhammad had the sole authority to comment and inter- 
pret Quranic revelation and to settle disputes. His explanations, given while 
making ad hoc decisions about problems and questions that were brought to 
him, contributed to the growth ofa legal structure from the ethical principles 
of the Quran.17 His deeds and sayings came to be known as Muhammad's sunna 
(tradition) and were compiled into hadith works (collected traditions of the 
Prophet Muhammad), which are also sources of Islamic law.18 


15 Heinz Halm, Die Schiiten, 2nd ed. (Munich: Verlag C.H.Beck, 2015), 11-15. 


16 W. Madelung, “Al-Mahdi,” in Bearman et al., Encyclopaedia of Islam, Second Edition 
Occultation in Shia Islam refers to the eschatological belief that the last imam, also 
called as Mahdi, has alread been born but was subsequently conceals by God only to 
reemerge to establish justice and peace on earth at the End of Time. 


17  NoelJ. Coulson, A History of Islamic Law (Edinburgh: Edinburgh University Press, 
1964), 21-22. 


18 Moreon sunna, see, chapter II.4.1b. 
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After Muhammad's death, the process of formalization, institutionalization, 
and self-authorization of Islamic law was driven by the fact that neither the 
Quran nor the prophetic tradition covered all areas of life and that gaps re- 
mained. Legal scholars gradually developed a supplementary collection of 
legal sources and instruments to derive laws. This formalization and institu- 
tionalization of the Sunni legal doctrine took place in the various madhhab 
(schools of law). In the beginning, the schools shared a body of common doc- 
trine and the essentials ofa legal theory which hadas its central idea the ‘living 
tradition of the school or ‘well-established precedent’. This living tradition is 
represented by the ijmà (consensus), which is the common doctrine of most 
of the representative religious scholars of each school centre. Over time, the 
doctrines became attributed to the individual and most prominent scholars. 
The most important Sunni schools of law are the Hanafite school, after Abu 
Hanifa (699-767 AD); the Malikite school, after Malik ibn Anas (713-795 AD); 
the Shafiite school, after Malik’s pupil Muhammad ibn Idris al-Shafi'l (767-820 
AD); and lastly, the Hanbalite school, after Ahmad ibn Hanbal (780-855 AD).19 
The schools emerged and spread in certain regions. The Hanafite school start- 
ed in Iraq and spread to Central Asia, the Ottoman Empire, and the Mughal 
Empire in India. The Malikite school began in Medina and is today predomi- 
nant in the Maghreb. Shafiites are mainly found in Egypt, Syria, East Africa, 
and South East Asia. The Hanbalite school is today found mainly within the 
Arabian Peninsula.20 

Shia Islam, the second-largest branch of Islam, formed Shia-specific 
schools of law. The Twelver Shia, the largest branch of Shia Islam today, is 
divided into two schools oflaw, the Usúliand the Akhbari. The development 
ofthe Shia schools oflaw is closely linked to the development ofthe Sunni 
schools. Many Shia scholars studied in the formative period under Sunni 
teachers, and they developed their doctrine in critical debate with the Sunnis 
and their understanding of state and law.?1 


4. Usülal-fiqh or Dogma of the Legal Sources and Methods of 
Legal Deduction 


Inthe Islamic legal tradition, sharia is given an all-embracing influence, from 
the private, social, and political spheres to the religious life of the believer. 


19 I. Goldziher andJ. Schacht, “Fikh,” in Bearman et al., Encyclopaedia of Islam, Second 
Edition; Rohe, Islamic Law in Past and Present, 35. 


20 See Christopher Melchert, The Formation of the Sunni Schools of Law: 9th-10th Centu- 
ries C.E. (Leiden etc.: Brill, 1997). 


21 Rohe, Islamic Law in Past and Present, 38. 
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Islam is therefore seen as being 'alife system that interweaves religion and 
politics, thesacred and profane, the material world and the spiritual sphere”.22 
However, God's lawis nota prioriunderstandable and needsto be interpreted 
by fuqahda‘ (scholars of law) through methods developed in fiqh, the science of 
religious law or Islamic jurisprudence.23 These methods of legal deduction 
and their sources are developed in the part of fiqh that is called usúl al-fiqh 
(roots of law). Fiqh also comprises the body of norms derived from the usil 
(roots), which is called furü (branches of law’).24 The furü' are traditionally 
divided into the two major branches: 'ibadát (rituals or acts of worship) and 
muamalat (social relations). Each branch covers a range of subjects, such as 
politics, economics, military matters, the family, and crime.25 Each subject 
also encompasses many different minor issues. The subject of economics, for 
example, covers sales, guarantees, partnerships, gifts, and bequests. Juristic 
works are traditionally arranged as asequence ofthese smaller topics, each 
called a kitab (book).26 In fiqh, human acts are categorized not only into permit- 
ted and prohibited acts but into five categories: fard or wajib (compulsory), 
mandüb or mustahabb (recommended), já'iz or mubah (permitted), makrüh 
(reprehensible), and harám (forbidden).27 

The sources of Islamic jurisprudence that prevail to this day inSunni Islam 
are based on ShāfiT’s work. This scholar lived at the beginning of the 9th cen- 
tury.28 He established four sources for the derivation oflaw:29 the first source 
isthe Quran, the second is the sunna (tradition) ofthe Prophet, the third is ijma‘ 
(consensus of legal scholars), and the last source is giyas (deductive analo- 
gy).30 Rules based on the sharia can also bea product of ijtihad (independent 
reasoning) or in other words a product of fiqh. Ijtihad can be defined asa 


22  Atighetchi, Islamic Bioethics, 1. 

23 Fuqahd’, sing. faqih (religious legal scholar) is derived from the same root as fiqh. 

24 Goldziher and Schacht, “Fikh.” 

25 Fiqhasatermisalsoused to designate the result of deduction from the sources of law. 


26  WaelB.Hallaq, Sharia: Theory, Practice, Transformations (Cambridge: Cambridge 
University Press, 2009), 28-30. 

27 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, 3rd ed. (Cambridge: 
Cambridge Islamic Text Society, 2011), 39-40. 

28 WaelB. Hallaq, The Origins and Evolution of Islamic Law (Cambridge: Cambridge Uni- 
versity Press, 2006), 122 ff; Devin J. Stewart, Islamic Legal Orthodoxy: Twelver Shiite 
Responses to the Sunni Legal System (Salt Lake City: University of Utah Press, 1998), 30ff. 


29  G.H.A.JuynbollandD. W. Brown, “Sunna,” in Bearman etal., Encyclopaedia of Islam, 
Second Edition. 


30 Tilman Nagel, Das islamische Recht: Eine Einführung (Westhofen: WVA-Verlag Skulima, 
2001). 
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process of legal reasoning and hermeneutics through which the jurists derive 
or rationalize law from the Quran and the sunna to answer a legal question.31 

The following chapters introduce the four sources of Islamic law and essen- 
tial methods of legal deduction in Islamic jurisprudence. 


4.1 The Four Sources of Islamic Law 
a Quran 


The first source of the law is the Quran.32 According to inner-Islamic views, the 
Quran was initially preserved only orally. Muhammad’s companions wrote 
the revelations down and collected and compiled the recordings after his death. 
The third caliph, Uthmàn, established the standard version of the Quran that 
is used and widely known today.33 

After a lengthy theological debate, the Quran came to be seen as eternal, in 
contrastto created, and perfect and inimitable. This validation hasinfluenced 
Muslim life in allits facets and continues to do so. The doctrine ofeternity and 
inimitability contributed to the Quran being the first source of law.34 However, 
the Quran should not be seen as a code of law or law book even if, according to 
its own statement, it teaches justice.35 The Quran’s content comprises state- 
ments about Godand his prophets, human and spiritual being, creation and 
life after death, interpretations of the world, faith and ethical subjects, religious 
commandments and prohibitions, and historical events of Muhammad’s time. 
Only asmall proportion ofthe Quran contains normative statements. Around 
500 verses of a total of 6,236 verses in the Quran can be categorized as having 
legal content, mainly in the fields of criminal and civil law, including expres- 
sions on penalties, inheritance, marriage, familial relations, and almstaxes.36 


b  Sunnaofthe Prophet 


The second legal source isthe sunna ofthe Prophet. Atthe beginning ofthe 
formative period of Islamic law, the term sunna referred to the practice and 
traditions of Muhammad, his companions, and the general practice of the 
community in Medina. Later, the sunna became associated mainly with 


31  Intisar A. Rabb, “Ijtihad,” in The Oxford Encyclopedia of the Islamic World, ed. John L. 
Esposito (Oxford: Oxford University Press, 2009). 


32  Thesourcesofthelaw and the instruments for deriving deducing laws are a result of 
juristic reasoning. 


33 Welch, Paret and Pearson, “al-Kur’an.” 


34 Welch, Paret and Pearson, “al-Kur’an.” 
35  Seee.g., Quran (4:135); (5:8); (7:29). 


36  WaelB.Hallaq, A History of Islamic Legal Theories: An Introduction to Sunni,Ugül Al-Figh* 
(Cambridge: Cambridge University Press, 2007), 3. 
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Muhammad’s traditions: his acts, deeds, and sayings. For Sunnis, the practices 
of Muhammad's companions and successors, the first four khulafa‘al-rashidin 
(rightly guided caliphs) are often includedin the term sunna.37 The sunna that 
Twelver Shiites believe to be authentic are the Prophetic traditions and the nor- 
mative practices ofthe twelve imam, the political and religious successors of 
Muhammad; some also include Muhammad's daughter Fátima, the wife ofthe 
fourth caliph, Ali. Thesunna ofthe first three caliphs is rejected by Shia juris- 
prudence because only Aliis believed to be the Prophet’s rightful successor.38 

The deeds and words of the Prophet were gradually collected and com- 
piled into hadith.39 By the end of the 9th century, the ‘ilm al-hadith (the science 
of the hadith) had established itself. The challenge for legal scholars was to 
verify the various hadith as authentic. To address the danger of falsification, 
hadith science attributed a isnad (‘chain of narrators’) to every single matn 
(topic or ‘tradition’) in order to verify who had reported the content ofa matn. 
The chain ofnarrators, supported by wide-ranging genealogical knowledge, 
served to verify or falsify the authenticity of the tradition.*0 Thus, a scale of 
degrees of rank of the authenticity of traditions evolved based on the number 
and structure of the chains of transmitters and on the trustworthiness of the 
individual narrator.4! The most trustworthy tradition, the sunna mutawatira, 
can be traced back to a great number of the Prophet’s companions and were 
transmitted without interruption via numerous chains of narrators. The well- 
known tradition, the sunna mashhira, is weaker because it goes back to only 
one or a few of the Prophet’s companions but was transmitted via many trans- 
mitters. The weakest grade of trustworthiness is the sunna al-ahad, which 
neither can be related to a great number ofthe Prophet's companions nor are 
based on a significant number of narrators.42 This grade includes the major- 
ity of the hadith.43 The difference for the Shia, in this case, is that the narrators 
who had supported the appointment of the three first caliphs are excluded.44 


37 Rohe, Islamic Law in Past and Present, 67. 


38 Stewart, Islamic Legal Orthodoxy, 243; Heinz Halm, Der schiitische Islam: Von der Reli- 
gion zur Revolution (Munich: Beck, 1994). 


39  Thestandard collections used by the Sunnis to this day are the ‘six books’ by Bukhari, 
(810-870), Muslim (820-875), Abū Dawiid (817-889), Ibn Maja’s (824-886), Tirmidi’s 
(824-886) and Nasa'r's (830-915). The Shi'a use the ‘four books’ composed in the 10th and 
11th centuries by al-Kulyan?, Ibn Babawayh al-Qummi and al-Sayh al-Tüsi, see Rohe, 
Islamic Law in Past and Present, 68; Halm, Die Schiiten, 64. 


40 Rohe, Islamic Law in Past and Present, 68-69. 
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42  Hallaq, Sharia, 94-95. 
43  Melchert, Formation of the Sunni Schools, 179, 199. 
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c  ljmàá 


The third source of lawis ijmà (consensus of legal scholars). According to Shafi, 
whose works are the basis of the four sources of law, the agreement of scholars 
ofa particular locality cannot have authoritative character; only the consensus 
of the entire Muslim community represented by legal scholars is valid.45 Ijmà' 
has been much debated. Itis unclear what the actual modalities of establishing 
consensus on a particular issue are, who is a party to such a decision, or wheth- 
er the consensus is binding for future scholars.46 The minimum consensus 
among Islamic legal scholars is to grant binding character to ijma‘decisions by 
the Prophet’s companions and ijma‘decisions by jurists until the 11th century.47 


d Qiyas 

Sunnijurisprudence considers qiyàás (analogy) as the fourth source of the law.48 
However, giyas is technically a method of logical reasoning, and the classifica- 
tion as asource should not be taken in a literal sense. It is a source insofar as it 
leads by legal reasoning to the discovery of law derived from the Quran, the 
hadith, and the ijma‘of legal scholars in matters that were not yet regulated in 
the formative period of Islamic law.49 Qiyds includes not only conclusion by 
analogy but also arguments a minore ad maius, a maiore ad minus, a fortiori, and 
econtrario—basically the entire range of juristic argumentation.59 The essen- 
tial constituent element of an analogical argumentis that the point of law that 
requires a legal solution in a new case and the point of law in the original case 
arecomparable. Furthermore, the ratio legis ofthe original case mustbe trans- 
ferrable to the case in need of adjudication.5! 


4.2 Ijtihád 

According to Hallaq, the establishment of the four sources of law was the syn- 
thesis of the dispute between the ahl al-ra’y (adherents of ra’y) and the ahl al- 
hadith (adherents of the hadith). The two currents debated how to fill the legal 
gaps left by the Quran. The first current used ra’y, an opinion arrived at using 


45 Coulson, History of Islamic Law, 59. 
46 Hallaq, History of Islamic Legal Theories, 75. 


47 Fromthe1ithcentury onward, scholars began to act according to the doctrine of taqlid, 
in which the opinions and consensus of earlier scholars were adopted without criticism. 
For more on taglid, see II.4.2. 


48 Parts ofthe Hanbalite school reject giyds as a source, see Rohe, Islamic Law in Past and 
Present, 80. 


49  Hallaq, History of Islamic Legal Theories, 83. 
50 Rohe, Islamic Law in Past and Present, 79. 
51  Hallaq, History of Islamic Legal Theories, 83. 
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‘ilm (knowledge) to practice ijtihàd (personal reasoning). In contrast, the ahl 
al-hadith held the Quran and the sunna ofthe Prophet to be the only authority 
in legal matters and opposed using ray to fill legal gaps because ra'y allowed 
too much personal freedom in the interpretation of norms.5? Hallaq posits that 
this debate was resolved with a synthesis that allowed human legalreasoning 
but only in the form of giyás (analogical reasoning).53 From this point forward, 
ijtihad became dissociated from the term ra’y. The role ofjuristic reasoning 
came to be seen as subordinate to the divine revelation and prophetic sunna, 
at least in the Sunni branch of Islam.54 

Inits technical sense, ijtihad can be defined as a process of legal reasoning 
and hermeneutics through which the jurist derives or rationalizes law from the 
Quran and the sunnato answer a legal question. The authority to exercise ijtihad 
is given to the mujtahid (legal scholar).55 A mujtahid is a faqih (jurist) or mufti 
(jurisconsult) who extracts arule from the subject matter ofrevelation while 
following the principles and procedures of legal theory. According to Sunni 
theory, ijtihad requires knowledge of the Arabic language; revealed and author- 
itative texts; the principles of usúl al-fiqh (roots of law), which elaborates the 
interpretative principles of legal language such as the imperative, ambiguous, 
metaphorical, general, and particular; the methods ofinvestigating the authen- 
ticity and transmission of the hadith; hermeneutical principles; the governing 
rules of consensus; and legal epistemology.56 

After the 11th century, Sunni legal literature asserted different rankings 
tojurists according to their ability to practice ijtihad. The founders of the legal 
schools were credited with the distinction of being a mujtahid mutlaq (‘abso- 
lute’ mujtahid) because they were able to derive positive rules and to develop 
rules of methodology that were to dominate their respective schools. Each 
school has mujtahid who follow the methodology of the school’s founder, the 
mujtahid mutlaq, while having the competency to proffer new rules based on 
legal assessments for novel cases.57 The lowest rank is given to the muqallid 
(followers ofthe mujtahid mutlaq), the lay believer. When confronted with a 
legal question, a muqallid cannot deduce law from textual evidence. Their ac- 
cess to the law is restricted by referring to the reasoning ofthe mujtahid whose 
opinion they are obliged to follow.58 


52  Hallaq, History of Islamic Legal Theories, 15. 

53  Hallaq, Sharia, 51ff. 

54 Coulson, History of Islamic Law, 60. 

55 Rabb, “Ijtihád.” 

56  Hallaq, History of Islamic Legal Theories, 82, 117; Rabb, “Ijtihad.” 
57 Rabb, “Ijtihád.” 
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Ijtihàd can traditionally not be applied to particular Quranic texts that unam- 
biguously state the legal rules. This quality is only awarded to a few cases, such 
as the duty to pray and to pay alms-tax. In addition, cases that became subject 
to ijmàá were excluded from ijtihad. In all other aspects of the law, ijtihàd is 
admissible and is considereda fard kifaya (collective duty) to those learned 
enough to be capable of performing it.59 

In Shia jurisprudence, ijtihad has an important standing. Shia jurispru- 
dence rejects giyas (analogical reasoning) as the fourth source and instead 
acknowledges aql (human reasoning or intellect) as a source of law. Ijtihàd has 
been employed as a method of dialectical reasoning using aql throughout 
history and is today the dominant jurisprudential approach in the major Shia 
school of thought, the Ja' fari.60 

Here, someimportant methods are introduced that are applied as part of 
ijtihad to derive legal rulings. 


a  Istihsán, Darüra and Istislah 

Istihsan (‘considering something to be better”) and istislah (considering the 
universalgood") are methods of reasoning discussed in Islamicjurisprudence 
in connection with giyas (analogy). Istihsan allows divergence from giyas. This 
method allows the preference of another legal argument, in which a particular 
piece oftextual evidence gives rise to a conclusion different from that which 
would have been reached by applying giyás alone.61 The particular piece of 
textual evidence could be, for example, a hadith that would not have been taken 
into account when applying qiyás and which results in a different rule that is 
to be preferred. An example ofthe use of istihsan is the following case: A per- 
son eats while forgetting that he is supposed to be fasting. Qiyas would dictate 
that his fasting has become void, for the crucial consideration in qiyds is that 
food has entered his body. However, Qiyasis not applied due to a hadith that 
declares fasting valid if eating was the result ofa mistake. 6 The reason for the 
preference of istihsan and the abandonment of qiyásis not only determined by 
the Quran or sunna but also by the ijma‘(consensus) of the legal scholar and 
the principle of darüra. Darüra (necessity) is a legal terminology used to de- 
Scribea state of necessity that allows oneto do something illegal or to refrain 
from doing something required by law.® The principle of darüra has asimilar 


59  Hallaq, History of Islamic Legal Theories, 117. 
60 Rabb, “Ijtihad”. 
61  Hallaq, History of Islamic Legal Theories, 108. 
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function and can be considered a legal source in specific cases.64 Darürais a 
principle of Islamic legal theory used to justify noncompliance with Islamic 
legal norms inthe sense of 'predicaments make the forbidden permissible’ 
(al-darurat tabih al-mahdurat).65 

Although the Malikites, Shafiites, and Hanbalites reject istihsán as a method 
of deriving laws, they accept the instrument of istislah. Again, qiyàs, the usual 
method oflaw-finding, is excluded in favour ofa more suitable method. In con- 
trastto istihsan, istislahis morelimited and more closely defined in content 
because it replaces the ‘finding-better’ of the former method by the principle 
of maslaha: considering the universal good, public interest, or human welfare 
in the broadest sense. A frequently quoted example of istislahis a case of war 
where enemies of Islam drive Muslim prisoners in front ofthem to protect them- 
selves. The Muslims ought not to shootat or kill their co-religionists. However, 
itis believed to be supported by the spirit of law that sacrificing a few Muslims 
is better than handing over the whole community to destruction.66 


b  "Urfand āda 

In classical Islamic law, neither ‘urf (customary law) nor dda (custom) were 
sources of law. In practice, however, dda was frequently drawn on as a mate- 
rial source of law. In the 16th century, urf became a de facto source of law. 
‘urf is therefore accepted as longas it does not contradict the mandatory rules 
ofthe sharia. Some jurists even see ‘urfas ajustification for abandoning giyás 
when applying the method of istihsan.67 


c  Madhhabal-sahabi 


Most Sunni jurists agree that the sahàba (the Prophet’s companions) consensus 
decisions have normative character. However, there is a controversy about their 
opinions and practice, which in legal terms is called madhhab al-sahabi, (‘the 
school of the Prophet's companions’) and whether these are binding. Shafiites 
and some sections ofthe Hanbalites oppose considering their practice asa 
source of law due to their fallibility as human beings.68 


64 Rohe, Islamic Law in Past and Present, 85. 
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d Saddal-dara’i 


Sadd al-dara’i (‘blocking the means’) prohibits access to everything that might 
lead to something prohibited. An example of this method is the legal restric- 
tions in present-day Syria on polygamy: The Quran asks the husband to treat his 
wives equally. To prevent unequal treatment by the husband, Syria has enacted 
legislation restricting polygamy, applying the principle of sadd al-dara’i.®9 


e  IstishábandShar manqablanaà 


Istishab is the principle of continuance. It is presumed that a judicial situation 
that had previously existed continues unless it is proved that it has ceased to 
exist or has been modified. The Shafiites mainly apply this presumption of con- 
tinuity.7° This principle is closely related to the principle of shar‘man qablana 
(‘norms of those before us’), which refers to the Torah and the Bible. In cases 
where Islam’s sources of law do not contain a definitive rule, traditional regu- 
lations from the sources of the other two monotheistic religions are applied.71 


III. Islamic Law Before European Encounter 


1. Prevalent Discursive Characterization 


The literature on Islamic law describes the formative period of Islamic law as 
having ended by the 11th century. Schacht, the famous orientalist, describes 
Islamic jurisprudence to have been adaptable and growing until the early 
Abbasid period (750-1258 CE), and from then onwards to have become increas- 
ingly rigid and stable.72 A certain canonization of Islamic jurisprudence oc- 
curred in the centuries thereafter. This development has been described as 
having gone hand in hand with what the literature calls ‘the closing door of ij- 
tihad’ or ‘the doctrine of taqlid’ (imitation). According to Schacht, Sunni jurists 
decided gradually after the formative period of Islamic jurisprudence that all 
the central questions of law had been thoroughly discussed and finally settled. 
This view influenced the practice of ijtihad; it became restricted in favour of 
practising taqlid from the 11th century onward. In other words, independent 
juristic reasoning was increasingly excluded by the binding decisions of earlier 
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legal scholars. All jurisprudential activity was confined to the explanation, 
application, and atthe most, interpretation ofthe doctrine laid down by earlier 
jurists. Schacht has called this development ‘the closing of the door of ijtihad’ 
where from a point in time, the doctrines of established schools and authori- 
ties needed to be followed without questioning because no one remaining was 
deemed to have the necessary qualification for ijtihad.73 

Another common characterization of Islamic law after the formative pe- 
riod and before the encounter ofthe Islamic legal system with the European 
legal culture, nominated as classical Islamic law in the literature, is ofa “scrip- 
turalist’ (or ‘positivist’) view, as typified by the orientalist scholars Anderson 
and Schacht. This view holds that Islamic law is a legal practice based entirely 
onthe methodological and substantive doctrines of predominant jurists ofthe 
past and as recorded in their fiqh books.” This type of Islamic law has been 
described as being a ‘jurist’s law’75 because it was created and developed by 
private legal specialists and evolved more or less independently of the state 
through a purely interpretative exercise.76 According to the positivist view, 
legal science, and not the state, plays the part ofa legislator, and scholarly hand- 
books have the force of law.7? This view limits the state's role to the enforcement 
of the body of rules developed through fiqh by legal scholars.78 


2. Other Discursive Characterisation 


The perception of Islamic law as jurists’ law has been criticized for ignoring 
the fact that regulations were also issued by political, not religious, authorities, 
often in the areas of taxes and public finances, administration, and penal mat- 
ters. In the Islamic legal tradition, this type of law is known as siyasa (gover- 
nance). Siydsa was rooted in the raw power of the state and was justified solely 
on the jurisprudential doctrine of darüra (necessity). Siyasa was enforced ac- 
cording to the siyasa administrative authority of Islamic law, which gives the 
rulers theright to execute their discretionary powers in legislating outside 
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the sharia framework.79 Siyasa regulations did not replace sharia rules; they 
supplemented them where the sharia was silent or imprecise. This legislation 
was always regarded as part of the Islamic legal order and as complying with 
sharia.8° Later scholars attempted to subject siydsa to the normative discipline 
of the sharia, giving rise to what they called siydsa shariyya, which means gov- 
ernance according to sharia.81 

These legislative activities constituted the basis of Ottoman qanun legis- 
lation. From the 15th century on, the Ottoman rulers enacted regulations deal- 
ing with land, fiscal, and criminal law, which became to be known as qānun law. 
These Ottoman state legislation helped pave the way for the codification move- 
ment of the 19th century, which began with the Ottoman commercial code of 
1850 and the Civil Code, the so-called Mecelle, which was developed between 
1869 and 1876.82 The Ottoman qanun-nama, which is a compilation of qünun, 
can be defined as a legal code that contained state directives on criminal pen- 
alties, urban and rural taxation, land use, market organization, manufacturing 
and artisanal production, and military matters.83 Qdnun has been defined as 
a law of human origin’* or as the law of the empire, in contrast to sharia as the 
law of the religious community.85 

The theory that Islamic law comprised only jurists’ law and the theory of 
‘the closing of the door of ijtihdd’ have been further criticized for perpetuating 
certain assumptions about Islamic law. The assumptions are that Islamic law, 
as divine law, is essentially an unchanging system that has limited ability to 
adjust to new circumstances. It is suggested that legal concepts developed by 
the 11th century remained unchanged in the 19th century. Islamic law’s religious 
character is seen to have produced its rigidity, which in turn made it imprac- 
tical forthe governance ofa dynamic society, thus producing a gap between 
theory and practice. Thus, Islamic law is seen to provide little guidance or eas- 
ilyimplemented prescriptions on many aspects of government. Its substantive 
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lawisgiven the attribute of deficiency. Given these supposed inadequacies of 
religious law, the prevalent scholarship suggests that Islamic rulers had to 
adopta separate, nonreligious system oflaw to govern their territories effec- 
tively.86 Thus, siyása or qànun legislation is characterized as a product ofthe 
chasm between the theoretical ideal set outinthe jurists’ law and the lived real- 
ities of Muslim societies.87 


IV. Islamic Law Today 


1. Prevalent Discursive Characterization 


The development of the contemporary Islamic legal system has been shaped 
by the encounter with European legal culture, the major rupture being the 
emergence of the state as a central legislator.88 Muslim societies underwent 
radical changes from the 17th century onward when they began to experience 
more extensive contact and confrontation with European culture. Some parts 
of the Islamic world became subjugated under direct or indirect colonial rule, 
such as India under British rule and Indonesia under Dutch rule. Other parts, 
such as Egypt, sought contact with Europe on their ownaccord. The contact led 
primarily to the introduction ofthe European nation-state because the colo- 
nizer's new economic interests required stringent political control for colonial 
administration. The nation-state as a model for legal relations between the 
colonizing country and the new states and between the rulers and their sub- 
jects constituted a radical rupture withthe pre-existing state system. Itimplied 
anew conceptualization and practice of normativity. No modern state was 
deemed possible without law, nor was the imposition of modern law, a law 
that would bring justice, progress, and prosperity, possible without a modern 
state.89 

The modernization process meant creating a system of state law mod- 
elled on the national law of the colonizing country. Not only was the legal sub- 
stance overhauled but also the various segments ofa legal system: the parallel 
court system ofreligious and non-religious courts had to be unified ina single 
system of national courts, the parallel regulations had to be unified ina single 
system of national law, the new legal system had to be codified, and a new 
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profession of legal practitioners with knowledge of this new legal system had to 
be developed.?? These reforms followed the idea of a state that is based on the 
then-novel concept of trias politica, or division of powers, whereby laws are 
promulgated by the legislature, executed by the government and used as the 
sole basis for adjudication by the courts.?! One of the consequences was that 
God was no longer the legitimizing source of laws. Consequently, there was no 
longer room for religious-legal sanctioning because the only legitimate sanc- 
tions were to be imposed by the state.92 Furthermore, the right to interpret 
Islamic law was transferred to the legislature. Before, the monopoly ofinterpre- 
tation of the sharia was with religious scholars. Even the judges and rulers 
would consulta religious scholar when confronted with a question that required 
the sharia viewpoint. The opinions of these scholars were often issued in writ- 
ing asa fatwa and would become part ofthe court ruling. These opinions were 
no longer needed in the new nation-state system because the judiciary no lon- 
ger relied on the expertise of religious legal scholars but on codified rules and 
astate court system.?3 

The area not replaced by European law concerned allissues of personal 
status following Savigny's pattern, developed in his work System des heutigen 
rómischen Rechts (1867). His pattern ofan inherent dichotomy between family 
and contract law played a significant role in the policies ofall the 19th century 
colonizing states. When organizing the legal system and the laws in their new 
colonies, Savigny's pattern was applied, thus creatinga distinction between the 
area in which local law would be more or less respected, family law, and that in 
whichit would bereplaced by the supposedly universal rational law of contract 
and property of European origin.94 

The result of this process is the Islamic legal system that exists to this day. 
Inscholarship, the substance of Islamic law today has been described as divid- 
ed into laws of Islamic origin and of European origin. The former is described 
as having been reduced to family and inheritance law, whereas commercial, 
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administrative, maritime, and criminallaws were replaced or heavily influ- 
enced by European codifications by the end ofthe 19th century.95 


2. Other Discursive Characterisation 
2.1 Islamic Law's Continued Existence 


What Islamic law today is, and what role it should play in contemporary states, 
is much contested in scholarship.96 A minority view is that Islamic law no 
longer exists today because the normativity of fiqh has been replaced by the 
new state order, in which the state is the only legitimate authority to promul- 
gate laws. Moreover, from the perspective of classical Islamic law, the state is 
constitutionally disabled from legislating positive law.97 

Other scholars also acknowledge that the legal formulations of classical 
sharia are no longer the sovereign law of most states of the Muslim world. How- 
ever, they reason that Islamic law still exists as a product of modernity and a 
modern concept. For example, in Sardar Ali's view, Islamic law isa dynamic, 
fluid, and evolving normative framework that generates and is generated by 
social, political, cultural, and economic factors. She states that sharia princi- 
ples are inherently dynamic: sensitive and susceptible to the changing needs 
of societies. Thus, in her view, the laws that are legislated by the state are not 
‘un-Islamic’ because sharia has afforded states the right to legislate for their 
populations for centuries using laws inspired by sharia and determined 
through human deliberation based on the doctrine of siyása, which gives the 
rulers the right to execute their discretionary powers in legislating outside 
the sharia framework.98 

Dupret and Buskens are also of the opinion that Islamic law exists today 
butin an ‘invented’ form.99 As Dupret puts it: "The idea of transforming Islamic 
rules into law and, particularly, codified law is the result ofan invention rooted 
in European intervention on the Muslim scene’.1°° Buskens explains that when 
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Europeans viewed the norms existing in Muslim societies through the lens of 
their own legal tradition, they equated sharia normativity with law. This Euro- 
pean approach to normativity made clarity, uniformity, and predictability of 
norms necessary. At the same time, this could not be found in the Islamic legal 
system, which allowed for ambiguity, legal pluriformity, and flexibility in judi- 
cial practice. What resulted was an equation of sharia normativity with ‘Islamic 
law’, an authoritative and unequivocally formulated set of binding rules to be 
imposed by the state in the form ofa code-like set of do's and don’ts. 11 The idea 
of the sharia being ‘Islamic law’ in a positivist sense of the word has inthe mean- 
time become embraced by Muslim natives because of the pervasive influence 
of colonial powers over Muslim cultures. 102 


2.2 Personal Status Laws Influenced by Many Different Sources 


While some scholars debate whether Islamic law exists today, others have crit- 
icized the view that personal status laws in Middle Eastern states can be cate- 
gorized as ‘Islamic law’. Close observation of personal status laws today, which 
in most Middle Eastern states are codified as state-issued law, shows that these 
regulations cannot be traced back exclusively to classical legal sources but are 
fed from several clusters of sources and influencing factors, which may well 
lead to widely differing results and provisions.103 The field of family law is often 
observed to have undergone structural and foundational changes that severed 
its ties to the substance of classical fiqh law and the methodology by which fiqh 
operated. Principles and methods of Islamic jurisprudence were applied differ- 
ently than in Islamic legal tradition once this field was first codified into state- 
issued law. This process has been called neo-ijtihad, aninterpretative approach 
that relates to classical ijtihad but operates largely independently from fiqh 
hermeneutics. Some methods were given wider or narrower scope than fore- 
seen in traditional fiqhin the modernization process of the law to justify a utili- 
tarian approach to the promulgation of the law. 104 
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2.3 Re-Islamization of Laws 


Another critique ofthe prevalent characterization Islamic legal system today 
can be found in the phenomenon ofre-Islamization, a process in which Muslim 
governments have taken legislative initiatives to reinstate ‘sharia’.195 Re- 
Islamization has been demanded in Muslim countries by various revivalist 
movements, which reject the accommodationist spirit of Islamic modernism. 
These Islamic revivalist movements, Islamism and Salafiyya among them, 
emerged with the aim of recovering the authentic message of the original Mus- 
lim community to produce Islamic responses to the new demands of modernity 
and to escape colonialism and the perceived decline of the Islamic world in 
scientific achievements and intellectual endeavour. Although these movements 
look back in time, they are not to be understood as rejecting modernity. 196 In- 
deed, their emergence is an expression of modernity. Islamists call for a return 
toshariaandarenewed commitment to Islam as the basis of communal soli- 
darity, socialjustice, and the fair treatment ofthe poor. Especially when these 
movements first emergedas a political force, they propagated the removal of 
corrupt regimes to establish Islamic states and enforce Islamic morality in 
Muslim-majority societies.107 

According to the literature, the demand for re-Islamization of laws in Mus- 
lim states has beenimplemented mainly by setting Islamic or sharia law as a 
constitutional standard and by reforming laws in the areas that were once reg- 
ulated by fiqh.108 Many Muslim states have attempted to implement ‘consti- 
tutionalIslamization' 10? by the insertion of either an ‘Islamic supremacy’ clause 
thatdeclaresshariato beaorthe principle source oflegislation or arepugnancy 
clause stating that no legislation may be adopted that contradicts the sharia. 
In Egypt, for example, article 2 ofthe 1971 Constitution was introduced, which 
declared that the principles of sharia shall bea [the, according to the 1980 Con- 
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stitution] chiefsource of legislation’.119 The aim of this article is to ensure that 
substantive law is compatible with the sharia. This stipulation also allows the 
judicial review of laws by courts based on sharia. Other examples are: the 
Syrian constitution, which demands legislation to comply with fiqh, the Iranian 
constitution requiring that all legislation be based on ‘Islamic criteria’, and the 
Pakistani constitution, which refers to the ‘Quran and sunna’.111 Asin Egypt, 
the various terms in which compliance with sharia is required are not defined 
either as to the scope of law they encompass or as to the interpretation or school 
of law that is applicable; the breadth of Islamic legal scholarship allows for 
many interpretations. 112 

Scholars have pointed out that because the Supreme Courts are restrictive 
in their interpretation ofthe various constitutional sharia supremacy clauses, 
the changes of the law have been only ‘cosmetic’, meaning that re-Islamization 
through sharia compatibility clauses has had no impact on reshaping the laws 
and legal systems.113 The reason is found in the legal systems of Muslim-major- 
ity states today. Islamization of the laws has been attempted within the frame- 
work of non-Islamic legislative and judicial systems. The Islamic nature of the 
legal system’s structure was never questioned, and all attention was focused 
onits content, the law. Re-Islamization is therefore often seen as a concession 
to Islamist forces to take the wind out of their sails; in countries such as Iran, 
Sudan, and Pakistan, sharia law codes have been enacted in many fields.114 
According to Peters, it is striking that even in those Islamist regimes that re- 
Islamized their legal systems, sharia is not implemented from figh-books but 
via modern Western legal forms; legislation and the power to legislate still rest 
in the hands of parliament and government.115 In the wake of re-Islamization, 
even conservative Islamic activists only called for sharia law without wanting 
to abrogate the legislative, judiciary, or parliamentary state system.116 
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The only field that has been substantially affected by re-Islamization is the field 
of criminal law because itis an area ofthe lawthatis covered in detail by high- 
ranking legal sources, the Quran and the sunna.117 The re-introduction of Is- 
lamic criminallaw did not happen across the whole legal system but as the im- 
plementation of several specific crimes and their punishments, called hudüd 
crimes, without the classical rules of procedure or evidence. These rules set 
many obstacles to the enforcement ofthese crimes and prescribe capitalor 
corporal punishments, such as the requirement of four eyewitnesses to actual 
penetration in the case of unlawful sexual intercourse. States that introduced 
Islamic criminal law added this confined set of rules to the existing secular 
criminal code.118 Therefore, the literature has called this area of re-Islamized 
law hybrid law.119 

The notion ofre-Islamization is interpreted as a shift in the general under- 
standing of sharia’s role in the state.120 In Berger's view, sharia is used today as 
asource of public morality. Although introducing sharia compatibility claus- 
es has proved ineffective in reshaping the legal system, in almost all Muslim- 
majority states today, sharia or ‘the rules of religion’ are still upheld as the for- 
mal motivation for the law of the land. Much of the contemporary appeal of 
sharia for Muslims is its centrality to their Muslim identity. By recourse to sha- 
ria law, however formal, the belief endures that religion governs the charac- 
ter of the modern-day state.121 Islamists who view contemporary Muslim 
societies as denying their proper Muslim identity by the loss of sharia law, 
thus disregarding the fact that law is the product of the society whose law itis, 
and call for its re-establishment generally lack an understanding of the inter- 
pretive role that fiqh played in producing the legal system and ofthe innately 
pluralistic and noncodified nature of sharia. Sharia has been and is still a cul- 
tural phenomenon. It is necessarily viewed through sociocultural norms. It 
incorporates values and practices alien to the prescriptions of sharia when 
Muslims today view it in the light of their cultural background. Practices such 
asenforcinga strict dress code for women and upholding a family's honour by 
retribution are erroneously believed to conform with sharia.122In terms of 
substantive law, Berger finds that sharia is not unlike much ofthe secular law 
thatisor has been in place in many Muslim-majority states. Many ofthe laws 
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are ‘rubberstamped’ as compatible with sharia because they are not considered 
to be in violation of sharia. Given that the formal legal system is not challenged 
on Islamic grounds either, he raises the question of what precisely the differ- 
ence is between a secular and an Islamic legal system. 123 


V. Conclusion 


Scholarship on Islamic law revolves closely around the Islamic character of laws 
in the states of the Islamic world to make a statement on Islamic law and the 
legal systems of Muslim-majority states today. Even scholarship that criticizes 
the focus on Islamic legal elements as the characterizing factor of contempo- 
rary legal systems and urges abandonment of the dichotomous view ofa divi- 
sion between Islamic and non-Islamic legal elements does not detach itself from 
this prevalent characterization. 

The assessment of the literature has shown that the researchers have only 
used classical Islamic law or state laws influenced by classical Islamic law to ar- 
rive at conclusions about the legal systems of Muslim-majority states today. 
Whatis lacking from scholarship on Islamic law is any treatment of novel legal 
fields such as medicine, arbitration, banking, copyright, environment, social 
security, and taxation. The reason for this might lie in the assumption that this 
category of law is notan object of interest for research on Islamic law since they 
have no connection to Islamic law. Due to the absence of such topics from clas- 
sical legal sources, it is assumed that the parliament and government issue the 
legislation in this category as state laws without connection with Islamic law. 
These assumptions go against the common consensus in scholarship that 
sharia, however defined, is an essential point of reference in the legal debate in 
Muslim states because sharia is binding for individuals and societies seeking 
to live by Islamic principles.124 

The next chapter provides an overview of organ transplantation as a med- 
ical procedure and presents ethical and legal assessments by international 
organizations and Islamic legal jurists. 
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Organ Transplantation 
I. Introduction 


Organtransplantation has progressed rapidly in recent decades. Transplanta- 
tion surgery forsome organs has developed into a well-established branch of 
surgery. The number oftransplants has increased continuously worldwide, 
and success rates have increased substantially. The acceptance of brain death, 
the intensive research on immunosuppressive therapy and organ preserva- 
tion, and the advances in surgical techniques have all contributed to the high 
demand for transplantable human organs. 

Various cells, tissue parts, organs, and whole organ systems can be trans- 
planted today. In many cases, the question is not one of technical feasibility but 
ofsensitive and successful forms oflong term-therapy, of ethical justifiability, 
and ofthe availability of organs or tissues. Indications for transplantation can 
arise from vital indications; the patient’s survival can no longer be ensured 
without transplantation, such as heart or liver transplantation. Other transplan- 
tation procedures, suchas kidney and pancreas transplants, aim to improve 
quality of life and prevent long-term disease-related complications. A further 
set oftransplantation procedures, which are not treated in this research, are 
performed because they provide improvements from functional or cosmetic 
perspectives, such as transplantation of the hands or parts of the face, or for 
medically assisted reproductive procedures, suchasuterus transplantation. 125 

Organ failure can be caused by lifestyle-related, genetic, and idiopathic 
factors. Other causes of organ failure are associated with the public health 
issues challenging modern societies, such as obesity, diabetes, and malnutri- 
tion. For instance, a higher incidence of obesity leads to adult diabetes and 
causes kidney failure, and arising incidence of obesity also leads to irreversible 
cardiovascular problems whose sole treatment is a heart transplant.126 

Dueto medical progress and therise of public health issues, organ demand 
is high. Additionally, the disparity between the supply and demand of human 
organs has been exacerbated by the COVID-19 pandemic, the impact of which 
has resulted in an18% decline in the number of global transplants. According to 
the Global Observatory on Donation and Transplantation, lessthan 120,000 
kidneytransplants are performed worldwide each year, compared with more 
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than 5 million patients undergoing dialysis annually.127 Chronic kidney disease 
has a global prevalence of 9.1% and is estimated to cause 1.2 million deaths and 
result in 35.8 million disability-adjusted life years annually.128 

Huge gaps exist in donation rates and practices among countries, indicat- 
ing differences in organizational approaches and levels of resources dedicated 
todetectingand managing donors and procuring donated organs. Countries 
with a lower human development index generally do not have active kidney or 
liver transplant programmes. Even in some state where such programmes ex- 
ist, governmental supportis not robust. Often, programmes are offered only by 
private for-profit institutions and depend on living donors. Countries with a 
lower human development index also rely more on living donation and do not 
have functioning deceased donor programmes.12? The shortage of donors, 
combined with the low availability oftransplantation services in many states, 
leadsto transplantation tourism and incentivizes people to obtain a transplant 
through illegal and unethical paths, usually from poor and vulnerable popu- 
lations from whom organs are harvested.13° For these reasons, the World Health 
Organization (WHO) has called for access to transplantation to be improved. 
Lower-income countries should provide prerequisite transplant facilities, 
waiting lists, workforce, political will, and publicly funded health care systems 
to facilitate increased access to transplantation, especially from deceased 
donors. High-income countries are called on to overcome system-specific chal- 
lenges of low public awareness and education to raise donation numbers. 131 


II. Organ Transplantation as a Medical Procedure 


1. AShortHistory of Organ Transplantation 


The history oforgan transplantation is very recent. Atthe beginning ofthe 20th 
century, experiments in transplantation were first conducted on animals. 
Following these efforts, attempts were made to transplant kidneys from ani- 
malsto humans, called xenotransplantation. The first human-to-human organ 
transplantin history was performed with a kidney from a cadaver in Russia in 
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1936. The first living donor kidney transplant was performed in France in 
1952. Neither procedure was unsuccessful. In 1954, the first successful living 
donor kidney transplant was performed between genetically identical twins. 
However, the long-term success oftransplants from dizygotic or unrelated 
donors remained unattainable due to genetic mismatch and high incidence 
oforgan rejection.132 

Inthe1960s, azathioprine was approved and used as the primary immu- 
nosuppressive agent to prevent organ rejection. The development of azathio- 
prine was a breakthrough in successful kidney transplantation. In 1962, the 
first successfulrenaltransplant was performed between unrelated patients. 
However, the drug did not provide adequate immunosuppression for the trans- 
plantation of other solid organs such as the heart, liver, and lung, oritbecame 
toxic, resulting in severe kidney damage. Despite its limits, the first pancreas, 
liver and heart transplants were performed between 1966 and 1967. In the 
early 1970s, an effective immunosuppressive drug was developed called cyclo- 
sporin A (CsA). CsA inhibits the rejection response without damaging other 
functions oftheimmune system. Theroutine use of CsA was initiated in 1983. 
The discovery ofimmunosuppressive drugs enabled transplants without us- 
ing blood-related donors and significantly increased the number oftransplants 
and survival rates from biologically unrelated donors.133 

Untilthe 1960s, cadaveric organs were retrieved from patients who had 
died of cardiac death (a 'non-heart-beating donor’), the only recognized ty pe of 
death at the time. In 1959, the idea was introduced of coma dépassé, a state be- 
yondthe deepest type of coma.134 Coma dépassé was made possible by artificial 
ventilation, which preserved oxygenation to organs in patients with no brain 
function who would have otherwise expired due to respiratory arrest. In 1963, 
the first organ transplantation from a ‘beating-heart donor’, equivalent to what 
is today called a ‘brain-dead donor’, was successfully performed. 135 After the 
introduction of the notion of brain death, neurologists began to postulate that 
neurological function was equal to or more vital than cardiopulmonary func- 
tion and began a process of defining death neurologically, independent of 
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other essential organ functions. In 1968, the Harvard faculty proposed the first 
clinical definition as the Harvard Brain Death Criteria, which consisted of 
clinical and electroencephalography (EEG) criteria.136 In 1980, the Uniform 
Determination of Death Act established a legal basis for a neurological deter- 
mination of death in the USA, and guidelines were put forth in the 1995 (and 
revised 2010) American Academy of Neurology guidelines on the determination 
of brain death/death by neurological criteria (BD/DNC).137 An international 
forum in 2012 organized in partnership with the WHO agreed that BD/DNC is 
equivalent to death and advocated that all death, including death after cardiac 
arrest, should be considered as neurological.138 Meanwhile, BD/DNC has been 
accepted by the majority of states around the world.139 


2. Death Criteria 
2.1 Brain Death 


The brain is the superordinate organ for all thought processes, processing and 
controlling sensory impressions. All conscious and unconscious actions and 
functions are controlled in the brain. In addition, reflexes are controlled in the 
brain. Ifthe brain fails, perception of sensory impressions is impossible, and 
functions essential for the organism’s existence cannot be controlled. Vital func- 
tions suchas breathing, circulatory control, and body temperature are lost. 
When these functions of the brain are extinguished, the person is considered 
dead. Causes for the onset of brain death are severe brain damage, for example 
due to injuries, haemorrhages, strokes, cardiac arrest, or a significantly reduced 
supply of oxygen.140 

The success of organ transplantation was not possible until the concept 
ofbrain death was defined. The concept of brain death, also commonly referred 
toas death by neurologic criteria (BD/DNC), is based on scientific principles. 
The irreversibility of brain death has been confirmed in decades of medical 


136 AdHocCommittee ofthe Harvard Medical School, “A Definition of Irreversible Coma: 
Report of the Ad Hoc Committee ofthe Harvard Medical School to Examine the Defini- 
tion of Brain Death," JAMA 205, no. 6 (1968). 


137 William Spears, Asim Mian, and David Greer, “Brain Death: A Clinical Overview,” 
Journalof Intensive Care 10, no.1 (2022): 1. 

138 SamD.Shemieetal., “International Guideline Development for the Determination of 
Death," Intensive Care Medicine 40, no. 6 (2014): 795. 

139 Ariane Lewis etal., “Determination of Death by Neurologic Criteria Around the World,” 
Neurology 95, no. 3 (2020): e301. 

140 KeniaA.Maldonado and Khalid Alsayouri, “Physiology, Brain,” in StatPearls, ed. Kenia 
A. Maldonado and Khalid Alsayouri (Treasure Island: StatPearls Publishing, 2023). 


Organ Transplantation 33 


practice. Brain death is medically and socially accepted today.1*! Brain death is 
definedasthe permanent, irreversible, and complete loss of brain function.142 

There are several concepts of BD/DNC. The most widely accepted is the 
*whole brain' formulation, which asserts that brain death is equivalent to cata- 
strophic injury to all the major structures ofthe brain, including the hemi- 
spheres, diencephalon, brainstem, and cerebellum.14? In this view, confirma- 
tion of complete and permanent damage to the whole brain should be con- 
firmed before BD/DNCis ultimately declared. This concept is the foundation of 
theoriginal Harvard brain death criteria and is the formulation officially advo- 
cated by the United States and most other countries for which official national 
brain death protocols exist. The other widespread concept refers to ‘brainstem 
death’ whichis the accepted construct in the United Kingdom anda few other 
countries.144 This concept asserts that destruction of the brainstem alone is 
equivalent to the death of a human, given that the brainstem partially houses 
the centres for consciousness as well as essential cardiac and respiratory cen- 
tres. From this line of thinking, it follows logically that damage to other brain 
areas has no relevance to diagnosing BD/DNC in severe primary infratentorial 
brain injury. Clinically, the distinction between the ‘whole brain’ and ‘brain- 
stem’ formulations of death is of little consequence. In most devastating brain 
injuries by any mechanism, irreversible injury to the brainstem occurs. There- 
fore, an injury to the whole brain is likely in most cases. 145 


2.2 Death after Permanent Cardiac Arrest 


There is another pathway for organ donation from deceased persons in addi- 
tionto donation after brain death (DBD): donation after circulatory death (DCD). 
Most transplants worldwide are gained from DBD donors. In some countries, 
clinics also transplant organs from DCD donors due to a shortage of donor or- 
gans along with and thanks to technical developments leading to improved 
posttransplant outcomes.146 

In cases of permanent cardiac arrest, death is defined as the irreversible 
cessation ofthe brain's functions, including the brainstem. Death occurs asa 
result ofthe cessation of cerebral circulation. First, cardiac arrest for DCD is 


141 Spears, Mian and Greer, “Brain Death,” 12. 


142 Spears, Mian and Greer, “Brain Death,” 2. 


143 Spears, Mian and Greer, “Brain Death,” 2. 


144 SeeLewisetal., “Determination of Death by Neurologic Criteria,” e299ff. 


145 Spears, Mian and Greer, *Brain Death," 2. 


146 AndreasElmeretal., *Organ Donation After Circulatory Death as Compared with Organ 
Donation After Brain Death in Switzerland: An Observational Study," Swiss Medical 
Weekly 152, w30132 (2022): 1. 


34 Part II 


diagnosed through a echocardiography. After a stand-off period without re- 
suscitation measures defined as at least 5 to 10 minutes, depending on the ju- 
risdiction, brain death must be determined by six neurological criteria; these 
are similar to the criteria to determine death due to primary brain damage. 147 

DCD usually refers to patients with a devastating brain injury in whom 
further treatment has been deemed futile and for whom a decision has been 
made in favour of withdrawal of life-sustaining therapy (WLST). In such pa- 
tients, brain death is not likely to occur within a short period; death occurs fol- 
lowing a planned, expected cardiac arrest after WLST. These patients mostly 
have an end-stage neurodegenerative or cardiac or respiratory disease.148 Af- 
tera permanent cardiac arrest has occurred and death has been determined 
according to the medical criteria and protocol, the organs undergo rapid cold 
preservation, which is the flushing of the organs with a special solution cooled 
to about 15°C. These measures are continued until the positive or negative deci- 
sion on organ donation is available subject to a time limit for the implementa- 
tion ofthe preparatory measures, which is often set at 72 hours.149 


2.3 Critique of Brain Death Concept 


Brain death is a controversialissue. Detractors ofthe concept of BD/DNC have 
argued several points, claiming that brain death is a legal construct with the sole 
purpose of permitting organ donation!59 or that some individuals who have 
been declared brain dead can continue to grow and function in ways that are 
arguably inconsistent with death.151 Some also argue that brain death cannot 
bedeclared when there is evidence of persistent neurological functioning, such 
assmallareas ofthe brain that appear undamaged or persistence of neuroen- 
docrine functioning following devastating cerebral injury.152 

Other critical voices acknowledge that BD/DNC conceptis based on scien- 
tific principles and thatthe irreversibility of brain death has been confirmed 
by decades of medical practice. However, they argue that death can hardly be 
defined solely from a medical point of view and that the brain death concept 
is, first and foremost, a medical death criterion.153 Conversely, a definition can- 
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notberightor wrong, only adequate or inappropriate, meaningful, or pointless. 
A definition always remains subject to ideological points of view and thus to 
a convention. Even ifthe criterion for brain death is scientifically valid and 
widely accepted, brain death asa criterion does not explain what human death 
is. These authors note that the concept of death is subject to diverse cultural- 
historical conceptions, and even today, this concept is interpreted quite differ- 
ently from legal, philosophical, cultural and religious points of view in various 
contexts.154 


3. Commonly Transplanted Organs 
3.1 Kidney 


The kidneys’ primary function is to remove waste substances and excess fluid 
throughthe urine. They regulate the body's salt, potassium, and acid content. 
The kidneys also produce hormones that affect the function of other organs, 
suchasthe production ofred blood cells. The kidneys produce other hormones 
that help regulate blood pressure and control calcium metabolism. Kidney 
diseases can be caused by long-term diabetes and by congenital diseases. 
Infections ascending in the urinary tract canalso damage the kidneys. Second- 
ary damageto the kidney, suchas high blood pressure that remains untreated 
for years, can also lead to organ failure.155 

Kidney transplantation is the most common type of organ transplant 
performed today and is now a standardized procedure. Surgical complications 
arerare. As with other transplant procedures, lifelongimmunosuppression and 
close monitoring ofthe patientare required after the kidney is transplanted.156 

Notall patients with renalinsufficiency can accepta transplant and dial- 
ysisis an alternative treatment. The survivalrate and quality oflife after suc- 
cessful transplantation are significantly higher than when receiving dialysis, 
which is physically straining and time-consuming.157 Most human beings 
typically havetwo kidneys. One kidney can filter sufficient blood for the body 
tofunction normally. Forthis reason, the highest rate ofliving donation is for 
kidney donation, when someone with two healthy kidneys donates one kidney 
tosomeone in need ofa transplant. Studies show that graft success after live 
donorkidneytransplantationissuperiorto cadavericrenaltransplantation.158 
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3.2 Liver 


The liver is the largest metabolic organ in humans. The organ participates in 
complex metabolic processes of building and remodelling carbohydrates, 
protein and fat, has a detoxification function, and is a storage organ for glucose 
compounds. In the early years of transplantation, patients were only referred 
for a transplant at the terminal stage of their liver disease. With improved 
patient and graft survival rates, liver transplantation has emerged as the op- 
timaltherapy for patients with end-stage liver disease. Cirrhosis accounts for 
most transplants performed, with alcoholism and hepatitis C being the two 
most common underlying conditions. Other transplant indications include 
cholestaticliver diseases, metabolic diseases, and chronic hepatitis. Trans- 
plants are also performed for liver cancer. In cases ofacute liver failure, there 
is no alternative treatment to transplantation. A liver must then be found as 
quickly as possible. 159 

The most commonly performed technique is liver transplantation with 
awhole organ from a diseased donor. A liver can also be transplanted as a split 
organ. In split-liver transplantation, a donor's liver from a deceased or living 
donor is divided into two parts. Typically, the left liver lobe is used for a liver 
transplanttoa child, and the right liver lobe is used for an adult. In rare cases, 
theliver can also be divided in its anatomical centre, and both lobes of the 
liver can be used for two adolescents or physically smaller adults.160 


3.3 Heart 


Heart transplantation is an established and highly effective therapeutic option 
for heart failure. The heart transplantation technique is now a standardized 
procedure in experienced medical centres. It is the last resort after all treatment 
options with drugs and pacemakers have been exhausted because there is a 
shortage of hearts for transplants. Generally, the indications for heart trans- 
plantation are end-stage heart failure. End-stage heart disease typically in- 
cludes anarray of cardiomyopathies, most commonly ischemic oridiopathic 
dilated disease.161 
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3.4 Lungs 


The lungs are essential for the exchange of gases, such as oxygen. Several lung 
diseases leadtoa restriction ofoxygen exchange overtime. Conditions that can 
betreated with a lungtransplant include chronic obstructive pulmonary dis- 
ease, cystic fibrosis, pulmonary hypertension, and idiopathic pulmonary fi- 
brosis. Transplanting a single lung or both lungs may berequired depending 
ontheunderlying condition. There are no alternatives to lungtransplantation 
for end-stage organ failure patients.162 Deceased donation is still the norm for 
lungtransplantation. Living donation is medically possible. However, only a 
few very experienced transplantation centres are able to perform this type 
of transplantation. 163 


3.5 Pancreas 


The pancreas has two functions: it regulates blood sugar levels by releasing 
insulin and produces enzymes for the digestion of proteins and fats. Transplan- 
tation of the pancreas is mainly indicated in patients diagnosed with diabetes 
mellitus (diabetes type I). In these cases, pancreas transplantation has proved 
to bea curative option. Most procedures are performed as a simultaneous pan- 
creas-kidney transplant. pancreas-after-kidney transplants and solely pancreas 
transplants are also possible. However, simultaneous pancreas-kidney trans- 
plantation has the highest one-year and long-term organ graft survival rates of 
all pancreas transplant operations. The majority of organs for pancreas trans- 
plants come from brain-dead donors and only rarely from living donors. 164 


III. Biomedical Law and Bioethics 


Medical interventions typically affect only one person. In contrast, an organ 
transplant involves two people: the organ donor and the organ recipient. Or- 
ganrecipients needan organ to recover or survive. The rights and interests of 
potential organ donors may conflict with this need. The rights and interests of 
theorgan donor differ depending on whether their organis transplanted from 
them while living or when deceased. Organ transplantation laws attempt to 
mitigate conflicts of interest and rights by regulating organ procurement, 
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reception, and allocation. They are guided by ethical considerations such as 
autonomy, justice, beneficence, and nonmaleficence. These principles were 
first developed by the ethicists Beauchamp and Childress in 1979165 and are 
commonly accepted in biomedical ethics. 166 Here, I present the fundamentals 
of organ transplantation law set out in the WHO Guiding Principles for Organ 
and Tissue Transplantation, which is an international legal document. The 
Guiding Principles incorporate Beauchamp and Childress’s biomedical ethical 
principles and have informed many states’ organ transplantation laws. The 
Guiding Principles also function as an indicator of consensus among the 196 
member states on the topic of organ transplantation. 


1. General Bioethical Principles 


Bioethics, a subdiscipline of ethics or moral philosophy, reflects on the goals 
of life sciences and what technological advances entail at individual and soci- 
etal levels. Its purpose is to make reasoned normative judgments about whether 
specific developments and actions are morally acceptable. 167 Bioethical is- 
sues often arise at the interfaces between medicine, religion, laws, and ethics. 
They are thus discussed in diverse academic fields, including the medical, 
theological, philosophical, juridical, societal, and political. Many bioethical 
concerns entail public policy judgments that need to be enacted and enforced. 
It has been suggested that bioethical concerns are prohibitions that rational 
people urge everyone to follow to avoid evils on which common agreement 
exists.168 With the rise of bioethics asa field of discussion on ethically prob- 
lematic issues in the life sciences, the development of guidelines and codes by 
judicial, professional, and governmental bodies, has expanded to enforce mor- 
ally ‘good’ and to prohibit morally ‘bad’ biomedical practices. 

The principles commonly accepted in biomedical ethics are those formu- 
lated by Beauchamp and Childress who popularized the application of the 
ethics of principlism to resolve ethical issues in clinical medicine. Both clinical 
medicine and scientific research generally hold that these principles can be 
applied as guidance in discovering the moral duties even in unique circum- 
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stances.169 Scholars base the four principles on common morality.170 Although 
the dominant principles ofbioethics were developed in the West, they are con- 
sidered universal principles.!?! This fact does not bar diverse interpretations 
and application ofthese principles from arisingin various societies around the 
world as their interpretation and application are influenced by elements such 
as mentality, culture, local tradition, and religion. Engagement with these ele- 
ments is decisive in establishing the best criteria with which totreat patients.172 


2. Human Rights, International Bioethical Documents, 
and International Medical Associations 


Historically, bioethics and international human rights systems have many in- 
triguing historical parallels. Medical ethics, for instance, provided the original 
core of bioethics, whichis based on the tradition represented by the Hippo- 
cratic Oath.173 The breach of the Hippocratic Oath’s ethical obligation to ‘do no 
harm’ led to the conviction of Nazi doctors at the Nuremberg Trials after the 
Second World War for non-consensual, brutal experimentation, forced steril- 
ization, and active nonvoluntary euthanasia. Those proceedings led to the cre- 
ation of documents that remain central to medical and biomedical ethics: the 
Declaration of Geneva, also termed the modernized Hippocratic Oath, adopted 
by the General Assembly ofthe World Medical Association at Geneva in 1948; 
the International Code of Medical Ethics, based on the Declaration of Geneva 
and adopted by the General Assembly of the World Medical Association in 1949; 
and the Nuremberg Code, formulated in a decision by the Nuremberg Military 
Tribunal. The goal ofthese documents was to establish ethical principles for 
physicians worldwide that express their duties to their patients and colleagues 
and in human scientific research.174 

Biomedical ethics deals with practices that affect fundamental human 
rights. These ethics documents can therefore be viewed as synergistic with the 
tripartite international Bill of Human Rights, the Universal Declaration of 
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Human Rights (UDHR), the International Covenant on Civil and Political Rights 
(ICCPR), and the International Covenant on Economic, Social and Political 
Rights (ICESCR). Overlaps with the norms of bioethics occur in the UDHR, par- 
ticularly in provisions requiring respect for human dignity and equality (Art. 1 
and 2) and the human right to life (Art. 3). Other provisions resembling com- 
ponents of medical ethics arethe prohibition oftorture or cruel, inhuman, or 
degrading treatment or punishment (Art. 5), requiring nondiscrimination 
(Art. 7), freedom from arbitrary interference with privacy (Art. 12), and progres- 
siverealization ofthe human rightto a standard of living adequate for health 
and medical care (Art. 25).175 

The UN Education, Scientific, and Cultural Organization's (UNESCO) Uni- 
versal Declaration on Bioethics and Human Rights (UDBHR) is another docu- 
mentin which bioethics and human rights overlap. The Declaration has been 
praised for beingthe first internationallegal, though nonbinding, instrument 
that deals comprehensively with the linkage between human rights and bio- 
ethics.176 The UDBHR was adopted in 2005 at the 33rd session ofthe General 
Conference of UNESCO by representatives of191 states. The UDBHR aims to set 
global minimum biomedical research and clinical practice standards. The 
UNESCO explainsthis action by the growing number ofscientific practices that 
have extended beyond national borders, the necessity of setting universal 
ethical guidelines covering all issues raised in the field of bioethics, and the 
need to promote the emergence of shared values in the international discus- 
sion.177 The instrument is declaratory and encourages national legislators to 
draft national laws and regulations inspired by the common standards set by 
the Declaration.178 

The UDBHR presents 15 principles, including respect for human dignity, 
human rights and fundamental freedoms, beneficence and nonmaleficence, 
autonomy, informed consent, equality, justice and equity, nondiscrimination, 
the priority of the individual’s interests and welfare over the sole interest of 
science or society, and respect for cultural diversity and pluralism.179 

On the topic of organ transplantation, the WHO Guiding Principles on 
Human Cell, Tissue and Organ Transplantation is the most important interna- 


175 R.P.ClaudeandB. W. Issel, “Health, Medicine and Science in the Universal Declaration 
of Human Rights,” Health and Human Rights 3, no. 2 (1998). 


176 Roberto Andorno, “Global Bioethics at UNESCO: In Defence of the Universal Declaration 
of Bioethics and Human Rights,” Journal of Medical Ethics 33 (2007): 150. 


177 Preamble of the Universal Declaration on Bioethics and Human Rights, UNESCO (2005), 
accessed February 2, 2023. 


178 Id., art.2. 
179 Id., art. 3-17. 


Organ Transplantation 41 


tionallegal instrument providing an ethical and acceptable framework for 
theacquisition and transplantation of organs. This document formulates the 
general bioethical laws and principles in a sufficiently detailed manner to en- 
able their application. 


3. WHO Guiding Principle on Human Organ and 
Tissue Transplantation 
3.1 The World Health Organization (WHO) 


The WHOis the directing and coordinating authority on international health 
within the United Nations. Membership of the WHOis open to all United Nations 
member states, and the WHO has 194 member states. According to Art. 1 ofits 
Constitution, its primary objective is ‘the attainment by all peoples ofthe high- 
est possible level of health'.180 Art. 2 details the work ofthe Organization, which 
can be categorized under two main functions: first, direction and coordination 
of international health work, including the setting of international norms 
and standards in different field of health; and second, technical cooperation 
between members, including research and the provision of advice and assis- 
tance upon request. The members' obligations include implementing regu- 
lations adopted by the Assembly following Art.21 and 22 ofthe Constitution. 
These specific requirements are part of the overall obligation that each state 
accepts whenit becomes a member ofthe WHO. The obligationis enshrined in 
the Preamble to the Constitution, which stipulates that ‘Governments have a 
responsibility for the health of their people which can be fulfilled only by the 
provision of adequate health and social measures’.181 

The WHO's primary role is directive and normative. Chapter V of the WHO 
Constitution details the normative functions of the Organization in the Health 
Assembly and provides for three types of legal instruments: (1) conventions and 
agreements, (2) regulations, and (3) recommendations. Setting various recom- 
mendations and other nonbinding standards is the Organization’s most pro- 
lific and successful activity. The flexibility stemming from the nonbinding 
nature of the standards, and sometimes their informal nature, is coupled with 
the credibility of the WHO as a scientifically and technically reliable organi- 
zation. Purely recommendatory and illustrative documents have proved to 
be adaptable to very different national circumstances and to elicit compliance 
and adherence through their technical and political soundness. The standard- 
setting activities of or coordinated by the WHO partly overlap with the Organi- 
zation’s functions of direction and coordination assigned to it by Art. 2 of the 
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Constitution. This aspect of the normative functions of WHO takes place at dif- 
ferent levels andis legal, political, and practical, and thus sometimes obscures 
the provenance of specific recommendations.182 

Therearethree broad categories ofstandards: (1) regulatory recommenda- 
tions adopted by the Health Assembly or, within the limits ofits constitutional 
functions, by the Executive Board; (2) standards and recommendations devel- 
oped by theSecretariat on the basis of agrant ofauthority by a governingbody 
but not endorsed or approved as such by that body; and (3) standards developed 
byexpert bodies convened by the Secretariat and published by the WHO with- 
out formal endorsement.183 Most recommendations, guidelines, and standards 
do not take the form a full-fledged regulatory text approved by the Assembly 
but oftechnical documents elaborated by groups of experts.184 Once they are 
published, the conclusions and recommendations ofthe various committees 
and groups convened by the Secretariat to advise the Organization are identi- 
fied as the positions ofthe Organization on the scientific issues in question. 
When it is felt desirable or necessary to obtain a formal political endorsement 
ofthe position emanating fromthe expert group system, the matter is submit- 
tedtothe Health Assembly for formal endorsement, and thereby becomes an 
official position ofthe Organization's policy.185 


3.2 AnIntroduction to the WHO Guiding Principles 


The WHOis involvedin harmonizing global practices in the procurement, pro- 
cessing, and transplantation of human organs. In 1991, the 44th World Health 
Assembly endorsed the WHO Guiding Principles on Human Cell, Tissue and 
Organ Transplantation in resolution WHA 44.25.186 Since then, the WHO Guid- 
ing Principles have greatly influenced professional codes and practices and 
legislation in the member states and all around the world.187 In May 2004, the 
World Health Assembly Resolution WHA57.18 on Human Organ and Tissue 
Transplantation adopted the revision ofthe WHO Guiding Principles of1991in 
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light of changes in practices and attitudes to organ and tissue transplantation. 
The revised Guiding Principles aim to provide a framework that supports prog- 
ress in the transplantation of cells, tissues, and organs that maximizes the 
benefits of transplantation. It does so by aspiring to meet the needs of recipi- 
ents, protecting donors, and ensuring the dignity ofall involved.188 The mem- 
ber states that were involved in the consultation process confirmed the view 
that seeking financial gain from the human body andits parts undermines the 
benefits oftransplantation. This view draws upon experience from all over the 
world indicating that commercial trade in this area leads to the exploitation 
of people in poverty and the vulnerable. Thus, the ban on commercial organ 
transplantation was again confirmed in the revised Guiding Principles.189 In 
May 2010, the 6314 World Health Assembly adopted resolution WHA63.22. The 
resolution endorsedthe updated WHO Guiding Principles on Human Cell, Tissue 
and Organ Transplantation and urged the member states to implement them 
in their national policies, laws, and other legislation.190 

The Guiding Principles provide an orderly, ethical, and acceptable frame- 
work for acquiring and transplanting human cells, tissues, and organs for ther- 
apeutic purposes. The means of implementing the WHO Guiding Principles in 
thenationallegal framework is left to be decided by the member states.191 The 
WHO Guiding Principles of 2010 preserve the essential points ofthe 1991 version 
and incorporate new provisions in response to current trends in transplan- 
tation, particularly organ transplants from living donors. The WHO Guiding 
Principles emphasize voluntary donation and noncommercialization, a pref- 
erence for deceased donation rather than living, and related living donation 
over unrelated.192 The WHO Guiding Principles presuppose that individuals 
havetherightto decide what happensto their body and body parts. However, 
therightofdisposalandself-determination in organ transplantation is not with- 
outlimit. Human dignity is commonly seenas prohibitingthe commercializa- 
tion and trade in organs and preserving the life and health ofthe donor. The 
right ofself-determination also exists for post mortem donation. The WHO 
Guiding Principles state that expressed or presumed consent should be given 
regarding post mortem donation during the lifetime. A selection ofthe most 
important principles of the Guiding Principles of 2010 are introduced below. 
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a Consent to Living Donation 


The WHO Guiding Principles determine consent as the ethical cornerstone of 
organ transplantation.193 Principle 3 states that living donation is acceptable 
when the donor’s informed and voluntary consent is obtained. This Principle 
names a few elements that need to be respected for consent to be informed and 
voluntary: ‘Live donors should be informed of the probable risks, benefits and 
consequences of donation completely and understandably; they should be 
legally competent and capable of weighing the information; and they should 
be acting willingly, free ofany undue influence or coercion’ (Principle 3). 

The criteria of consent are derived from the bioethical principle of auton- 
omy. In ethics, autonomy assumes that rational agents make informed and 
voluntary decisions. In health care decisions, respect for the autonomy ofthe 
patient means that the patient can act intentionally, with understanding, and 
without controlling influences, especially from the inherent physician-patient 
power imbalance, that would mitigate against a free and voluntary act.194 This 
Principle is the basis for the practice of ‘informed consent’ in the physician- 
patient transaction of health care. Informed consent is shorthand for informed, 
voluntary, and decisionally competent consent.195 According to Principle 3, 
‘the Principle underscores the necessity of genuine and well-informed choice, 
which requires full, objective, and locally relevant information and excludes 
vulnerable persons who are incapable of fulfilling the requirements for volun- 
tary and knowledgeable consent. 196 

In its most essential role, informed consentis a legitimacy requirement 
for medicalintervention designed to avoid civil, and possibly also criminal, 
liability.197 


b Other Requirements for Living Donation 


For living donation, Principle 3 also demands that adequate professional care 
of donors must be ensured, follow-up treatment must be well organized, and 
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donor selection criteria must be scrupulously applied and monitored. The 
commentaryto Principle 3 elaborates that protectingthe health ofliving donors 
duringselection, donation, andaftercareis critical to ensurethat the potential 
consequences ofthe donation are unlikely to disadvantage the remainder of 
thedonor'slife. The WHO stresses that carefor the donor should match care 
for therecipient, and health authorities havethe same responsibility for the 
welfare of both.198 

Principle 3 also states a preference for a genetic, legal, or emotional rela- 
tionship between the living organ recipient and donor because many altruistic 
donations originate from emotionally related donors. Donations from unrelated 
donors have been a source of concern due to the threat of coercion and commer- 
cialism.199 The WHO Guiding Principles only accept altruistic donations and ban 
commercial donations (Principle 5). Principle 3 also favours deceased donation 
over living donation to avoid the inherent risks to live donors.200 


c  Consentin Deceased Donation 


Principle 1 determines that organs may be removed from the bodies of deceased 
persons under the condition that any consent required by law is obtained and 
that there is no reason to believe that the deceased person objected to such 
removal. The WHO refers hereto the two prevalent systems of obtaining con- 
sent duringa person's lifetime for donation after death. Consent can be either 
explicit or presumed, depending upon each country's social, medical, and 
cultural traditions, including how families are involved in decision-making 
abouthealth care generally. Under both systems, however, any validindication 
ofa deceased person's opposition to posthumous removal of their cells, tis- 
sues, or organs will prevent such removal.201 

The presumed consent system, also termed the ‘opt-out’ model, permits 
organsto beremoved fromthe body ofa deceased person for transplantation 
unless the person had expressed his or her opposition before death. Conse- 
quently, the WHO requires states to ensure that people are fully informed about 
the policy and are provided with an easy means to opt out. The requirements 
for consent in this system do not fulfil the requirements demanded by the in- 
formed consent concept.202 
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Under the regime of explicit consent, or ‘opt-in’, ifthe deceased has neither con- 
sented nor clearly expressed opposition to organ removal, the WHO states 
that permission should be obtained from a legally specified surrogate, usually 
a family member.203 


d Other Requirements for Deceased Donation 


Principle 2 requires that physicians determining the death ofa donor are not 
directly involved in organ removal from the donor or subsequent transplanta- 
tion procedures. This principle is designed to avoid conflicts of interest. It bars 
physicians determining death from any involvement in organ removal and 
relieves them ofthe double role and potentially conflicting duties of care. 

Regarding the death criteria required for a deceased donation, the WHO 
Guiding Principles only require national authorities to set out the legal standards 
for determiningthat death has occurred and to specify how the criteria and 
process for determining death is to be formulated and applied.204 The WHO 
refrains from specifying general death criteria for postmortem donation and 
leaves this matter for states to regulate. 


e  Restrictive Practices in Donation from Minors 


The WHOstipulates in Principle 4 that, in general, no organs should be removed 
fromaliving minor. Narrow exceptions are possible but need to beregulated 
under nationallaw, such as kidney transplants from identicaltwins. Even in 
these exceptional cases, a minor's consent should be obtained before dona- 
tion. Furthermore, specific measures should bein place to protect the minor 
because the permission ofthe parent(s) or the legal guardian is usually suffi- 
cient for medical procedures in the interest of the minor. These measures in- 
cludethe possibility of review and approvalby an independent body, such as 
acourtor other competent authority, to ensure no undue pressure has been 
applied to the decision to donate.205 Principle 4 regulates that what applies 
to minors also applies to any person lacking legal competence. However, the 
WHO Guiding Principles do not, address the issue of donation by mentally 
incapacitated persons. 


f  OrganAllocation 


Principle 9 states that the allocation of organs should be guided by clinical 
criteria and ethical normsand not by financialor other considerations. Further- 
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more, allocation rules should be defined by appropriately constituted com- 
mittees guided by equity and transparency. The criteria should also be exter- 
nally justified (Principle 9). The principle proposes that allocation criteria 
should maximize potential benefits and, therefore, be based on medical crite- 
ria. Atthesame time, allocation criteria should be ethical, which means also 
considering nonmedical criteria such as the time spent on the waiting list for 
an organ.206 The commentary to Principle 9 adds that allocation criteria should 
bedefinedatthe nationallevel by a committee that includes experts in the re- 
levant medical specialities, bioethics, and public health to ensure that allo- 
cation incorporates not only medical factors but also community values and 
general ethical rules.207 


g  Donorand Receiver Safety 


Principle10 ofthe WHO Guiding Principles regulatesthatthe procedures should 
be high quality, safe, and efficacious. The long-term outcomes of donation and 
transplantation should be assessed for both the living donor and the recipient 
to document benefits and harm. Furthermore, human organ safety, efficacy, 
andquality for transplantation must be continuously optimized. The commen- 
taryto Principle 10 elaborates that both donors and recipients need to receive 
appropriate care, including information on the transplantation team respon- 
sible for their care. The information given on the long-term risks and benefits is 
essential to the consent process and for adequately balancing the interests of 
donors and recipients.208 

Principle 11 also aims to minimize the harm to donors and recipients and 
maximize the availability of data for scholarly study and governmental over- 
sight.209 Principle 11 stipulates that the organization and execution of donation 
and transplantation activities and their clinical results must be transparent and 
open to scrutiny while ensuring that the personal anonymity and privacy of 
donors and recipients are always protected. 


h Banon Commercial Donation 


Principle 5bans commercialorgan donation by stipulatingthat organs should 
only be donated freely without any monetary payment or other rewards of 
monetary value. This ban on sales applies to both living donors and the next 
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ofkin of deceased persons. The WHO bans commercial donation in the belief 
that organ payment takes unfair advantage of the poorest and most vulnerable 
groups, undermines altruistic donation, and leads to profiteering and human 
trafficking. The WHO also states that payment conveys the idea that some peo- 
ple lack dignity: that they are mere objects to be used by others.210 

Principle 5 also states that the prohibition on the sale or purchase of organs 
does not preclude reimbursing reasonable and verifiable expenses incurred 
by the donor, including loss ofincome or paying the costs of recovering, pro- 
cessing, preserving, and supplying organs for transplantation. 

The WHOstates in the commentary to Principle 5 that this principle aims 
to affirm the exceptional merit of donating human materials to save and en- 
hance life. Therefore, the provision of tokens of gratitude or gifts to the donor 
is allowed. However, this token cannot be assigneda value in monetary terms. 
The states are responsible for ensuring that any gifts or rewards are not, in fact, 
disguised forms of payment for donated cells, tissues or organs.211 

Commercial donation raises the issue of voluntariness of donation. Gener- 
ally, consent is invalidated by compulsion, physical force, coercive threats or 
offers, and defective beliefs induced by fraud or mistakes. In addition, consent 
is not considered voluntary if the incentive for donation is monetary gain.212 

Principle7 prohibits physicians and other health professionals from en- 
gaging in transplantation procedures ifthe cells, tissues, or organs to be trans- 
planted were obtained through exploitation or coercion of, or payment to, the 
donor or the next of kin ofa deceased donor. Inthese cases, healthinsurers and 
other payers are requested not to cover such procedures. The commentary to 
Principle 7 elaborates that failing to ensure that the person consenting to the 
donation has not been paid, coerced, or exploited breaches professional obli- 
gations and should be sanctioned by the professional organizations and gov- 
ernment licensing or regulatory authorities.213 

Principle 6 stipulates that the promotion of altruistic donation may be 
allowed. However, advertising to offer or seek payment for organs should be 
prohibited. Brokering involving payment to such individuals or third parties 
should also be prohibited. 
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IV. Organ Transplantation in Islamic Law 


The rapid and unprecedented advances in biomedical technology have en- 
hanced human life but raise ethical questions in dealing with these new tech- 
nologies. Bioethics were developed in the West initially as a scientific disci- 
pline of ethics or moral philosophy to connect biomedical advancements with 
human moralandethicalvalues and thus guarantee human dignity. However, 
thequestions and concerns raised by biomedical advancements are reflected 
onnotonly froma philosophical point of view but also from various religious 
standpoints. Religious ethical and legal norms are not generally binding and 
are not to be equated with the law applicable in a state—a fact which is some- 
times overlooked, especially in connection with the Islamic world.214 

In the Islamic world, the possibilities of novel medical procedures have 
been animportant topic since the 1950s. Bioethical issues are mainly discussed 
from a legal point of view, which means the debate is oriented toward identi- 
fying rules. The majority of bioethical contributions in the Muslim world deal 
with topics of “special bioethics”, such as contraception, abortion, medically 
assisted reproduction, cloning, and transplants; only a minority deals with 
‘fundamental bioethics’, including reflections on the epistemology of bioeth- 
ics.215 The legal discourse in Islamic jurisprudence on biomedical issues is very 
dynamic. Muslim legal scholars face genuinely novel issues on which the tra- 
dition has not clearly itself expressed or on which it has made no pronounce- 
ments. Because no direct answers can be found in the Islamic tradition, Muslim 
legal scholars need to interpret the sources to find answers.216 Important ref- 
erence points for Muslim legal scholars in finding normative positions are pri- 
marily Islam’s foundational sources, the Quran and the sunna, andthe methods 
of legal derivation developed in Islamic jurisprudence. Other reference points 
rooted in the various scholarly disciplines of Islamic tradition are Islamic phi- 
losophy in general and moral philosophy, called akhlaq, in particular theology 
and mysticism.?217 Positions on novel medical issues are formulated primarily 
as fatwas (legal opinions), which are authoritative but legally nonbinding.218 
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Currently, the most broadly representative positions are formulated by pan- 
Muslim congresses and conferences, such asthe Muslim World League, the 
Organisation ofthe Islamic Conference, and various national fatwa commit- 
tees. However, not only do religious actors contribute to this field but so too do 
nonreligious actors, such as national biomedical bodies and other national 
authorities, jurists of state law, and academics, all of whom often discuss issues 
not only in scientific publications but also in broad media publications.219 

In the following, the focus is on religious legal positions on organ trans- 
plantation. 


1. Medical Issues in Islamic Legal Tradition 
1.1 Medicine and Ethics 


Medicalscholarship and practice are long-established disciplines in the Islam- 
ic tradition. Before the rise of modern medicine, medical scholarship was heav- 
ilyinfluenced by ancient Greek medicine, particularly the theory ofhumorism. 
The doctrine of humoral pathology formulated by the Greek physician Galen 
of Pergamon (d. 216 CE), called ‘Galenism’,22° formed the basis of nearly all 
learned Arabic medical discourses. Four important medical encyclopaedias 
were written in 10th and 11th centuries by Zakariyya al-Razi, known by the 
Latin name Rhazes, a famous physician and philosopher, and Ibn Sina, known 
as Avicenna andalso an influential physician, scientist, philosopher, and jurist. 
These encyclopaedias dominated medicine in the Islamic world for centuries.221 

Alongside Hellenistic humoral medicine, another medical approach flour- 
ished based on religious sources. The hadith contain information about how the 
Prophet treated illnesses and what he advised. This led to the development of 
the genre called tibb al-nabi (medicine of the Prophet) or tibb al-nabawi (Pro- 
phetic medicine) as an alternative to the established Greek origin medical sys- 
tem. The authors of this genre were mainly clerics rather than physicians and 
advocated the medical practices of the Prophet’s day. The basis of Prophetic 
medicine was the Quran and the reports in the Prophet’s hadith and sunna.222 
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Traditional Islamic scholarship also treated the ethics of medicine and med- 
ical practice in the adab and akhlaq literature. Adab has a wide range of mean- 
ings and is also used to designate a particular type ofliterature that aims at 
refining the character at a personal and professional level. Akhlàq is also used 
to designate ethics; it means morality or character and is used in contempo- 
rary Islamic ethical debates, including bioethical ones. While in present day 
European intellectual thought, a distinction is made between morality, *what 
is commonly felt and done”, and ethics, *whatis appropriate and rational’, in 
Islamic tradition, the distinction between the two disciplines is notas apparent 
because ‘ilm al-akhlaq (knowledge of morality) is also the science of ethics.223 
The most well-known text on medical ethics in this tradition is the treatise 
written by Ishaq ibn ‘Alial-Ruhawiin the 9" century with the title Adab al-tabib, 
meaning ‘proper conduct or practical ethics ofthe physician’. The work dis- 
cussesthe physician's proper conduct, manner, and appearance to appear dig- 
nified and inspire confidence in the patient. Other moral imperatives in med- 
ical practice, as given in the Hippocratic oath, were to employ medicine for the 
patient’s benefit, notto harm them, andnotto violate the patient's confidence.224 
This genre of adab literature is still prominent today. These works refer to uni- 
versal virtues while referring to verses of the Quran and sayings of the Prophet 
to emphasize that these virtues are an integral part of Islam.225 


1.2 Medical Discourses in the Islamic Legal Tradition 


Juristic discourses found in the sources focus on the question oflegal liability 
in medical practice and the extent to which a medical practitioner may be held 
accountable for injuries resulting from medical errors. The basis of these de- 
bates is a Prophetic hadith that says that ‘whoever practices medicine without 
being known as a competent practitioner shall be held accountable for any in- 
jury that he may cause’. The background of these debates is the assumption that 
medical practice's ultimate purpose is to benefit human beings. However, 
invasive medical procedures could compromise the hurma (dignity; sanctity) 
ofthe human body and consequently violate its inherent karama (dignity).226 
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Jurists of the various schools developed guidelines to govern and regulate 
liability for medical errors. The question of whether an incompetent physician 
should be held liable wasseentobeanswered bythe hadith mentioned above.227 
In the case of medical errors by competent physicians, darüra (necessity) was 
brought forwardas an argumentto justify for the error. Because medical prac- 
tice was seen to be indispensable for the well-being of society, the jurists argued 
that holding competent physicians accountable for errors would discourage 
peoplefrom pursuingand practisingthis profession, which wouldin turn cause 
greater harm at the collective level. The jurists saw another ground for the 
removal of legal liability in the consent ofthe patient or their family and the in- 
tentofthe medical practitioner.228 The practitioner's conduct should be guided 
bytheintention to benefit the patient, notto cause harm even when the patient 
hasgiven consent. The intention should be investigated considering the pro- 
fessional standards known among experienced practitioners. Other jurists 
argued that the liability ofthe practitioner could only be negated by the ruler's 
permission to the practitioner to practise the profession.22? Established pro- 
fessional standards would determine the extentto which an injury was a result 
ofacommon inadvertent error or an uncommon excessive one; this took into 
account the established professional standards of the profession.230 


2. Fatwas Establishing Relious-Legal Norms Today 
2.1 Fatwas as Source of Legal Knowledge 


The Islamic juridical tradition seeks to address and balance the demands of 
justice and public good to fulfil divine will. The source of ethical discussions lies 
inthe Quranand sunna and their legal concretization in the sharia and fiqh. 
Muslim jurists use legal principles and rules to justify and assess all human 
actions. Actions are ethically, morally, and legally assessed according to sharia 
law, which is not only Islam’s legal code but also its moral code. Every human act 
is categorized as fard or wajib (mandatory), mandüb or mustahabb (recom- 
mended), mubah (permitted), makrüh (reprehensible), or haram (forbidden).231 

In dealing with immediate questions, including organ donation, Muslim 
jurists draw onlegal doctrines and rules and analogical reasoning from par- 
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adigm cases to arrive at casuistic decisions. The practical judgements and 
legal opinions, knownas fatwas, reflect the insights of ajuristwho has been able 
to connect casesto an appropriate set of linguistic and rational principles that 
can provide a basis for a valid conclusion ofa given case.232 In other words, 
every conclusion or opinion expressed in a fatwa uses principles and methods 
offiqh and derives concrete commands from general rules to fulfil God's will. 
Inthis process, Islamic law is constantly reproduced and renewed from case to 
case and over time.233 Thus, fatwas are also a source of legal knowledge. Fat- 
was provide information about what is legal in Islamic law and thus what is 
normatively binding for a Muslim.234 


2.2 Fatwas as Authoritative Legal Opinions 


Fatwas are crucial to the study of contemporary Islam. When Muslims need 
guidance, they can seek the opinion ofa scholar recognized as competent in 
Islamic jurisprudence. A petitioner asks a legal scholar, called a mufti or mujta- 
hid, a specific question in private, orally or in writing, and then receives a reply 
through a fatwa. Fatwas can also beissuedas a public statement, for instancein 
the media, and by fatwa-issuing councils instead of an individual scholar. Con- 
sequently, fatwas can be accessed widely today in fatwa collections and pre- 
sented in monographs, magazines, and newspapers and on the internet.235 
Toissuefatwas, the mufti must belegally mature, areliable, trustworthy 
person learned in Islamic law, ofsound mind and proper conduct.236 Because 
every mufti that fulfils these criteria can issue a fatwa, the question arises 
whether some fatwas are more authoritative than others, and thus, whether 
there is a hierarchy among the religious scholars and institutions that issue 
fatwas. Sunni Islam in theory recognizes no hierarchy. However, a certain hier- 
archy can be observed on biomedical topics. The literature finds that the fol- 
lowing institutions in Sunni Islam are seen to be the most authoritative: the 
University of a-Azhar, whichisan ancient and renowned religious university 
in Cairo, Egypt, and the fatwa-producing councils such as the Muslim World 
League in Mecca, Saudi Arabia, and the InternationalIslamic Fiqh Academy 
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inJeddah, Saudi Arabia, which is a subsidiary organ ofthe Organization of 
Muslim Cooperation.237 

In Shia Islam, the hierarchy of legal authority is stricter than in Sunni 
Islam. Ingeneral, alegalscholar, called a mujtahid, who has proven himself 
capable of ijtihad, has the authority to issue fatwas. A marja'al-taglid (model 
or ‘source of imitation’) will emerge among mujtahids. A marja'is considered 
a high-ranking Shia scholar whose fatwas can be followed by lay Shiites.238 At 
present, there are several supreme figures. The standing and influence of these 
marja'depend on how many followers they have. Every Shiite should choose 
one marja whose fatwas they follow in all matters.239 

In general, fatwas are not legally binding. A fatwa can become legally bind- 
ingifastate chooses to incorporate the ruling ofa fatwa. However, even ifa state 
doesnotincorporate a fatwarulingin a state law, Muslim regimes cannot ignore 
pious scholarly voices and their potential criticisms, especially those from the 
most influential and popular marja's. This applies especially to the field of bio- 
medicine, which is a religiously sensitive topic. Thus, several Muslim states 
incorporate religious scholars in their law-making processes.240 

Eventhough fatwas are notautomatically legally binding, they are author- 
itative for believers.241 In Sunni Islam, a fatwa is considered binding for the 
believer ofthe school of law that has issued the fatwa; in Shia Islam, a fatwa is 
considered binding for the adherent ofthe marja' who has issued the fatwa. If 
thebelieveris convinced ofthetruth ofthe answer, they are bound by it, and 
the believer will usually follow the expressed opinion if they want to act by 
Islamic law. To act by God's will is the most important duty for a Muslim to 
receive salvation.242 
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3. Principles of Bioethics Based on Islamic Jurisprudence 


Various principles are applicable to interpersonal relations and their evalua- 
tion in Islamic law. A few are, however, frequently cited in the literature on 
Islamic bioethics and the documents of regional groups, such as the Islamic 
Code of Medical Ethics promulgated in Kuwait in 1981 by the First Interna- 
tional Conference on Islamic Medicine and the Islamic Code of Medical and 
Health Ethics endorsed by the WHO's Regional Committee forthe Eastern Med- 
iterranean in their 52nd session in 2005. Other rulings, especially on particular 
aspects ofbioethics, are also published by other collective bodies oflegal schol- 
ars, such as the Majma'al-fiqhi al-islami (Islamic Juridical Council) ofthe World 
Muslim League in Mecca, Saudia Arabia.243 

The principles are based on the Quran and the sunna. Most ofthem are 
related tothe principles oflegaljurisprudence for the derivation of norma- 
tive rulings to find solutions.244 Sachedina sees the basis of ethical theories 
known among Muslims to be human reason and its substantive role in deriving 
legal-ethical decisions, not only by reference to the principles of legal jurispru- 
dence but also from prescriptive precedents. The precedents are derived from 
the primary sources of Islam and serve as paradigmatic cases for casuistic de- 
cisions. Moreover, he finds that ethical reflection occurred within the Islamic 
tradition as a process of discernment of principles that were embedded in prop- 
ositionalstatementsinfatwas andthe approved practice ofthe earlier jurists.245 

However, publications on bioethics in the Muslim context do not refer 
solelyto principles developed in Islamic jurisprudence but frequently refer 
totheprinciples developed in Western bioethics that are also expressed in the 
sacredsources of Islam. These principles are mainly taken from Beauchamp 
and Childress's ethics of principles. The principle ofautonomy promotes re- 
spectforthe freedom of choice of a competent individual and the protection of 
anincompetent person. The principle of beneficence promotes the well-being 
ofother people. The principle of nonbeneficence promotes not doing evil, and 
theprinciple ofjustice promotes the fair allocation and distribution of health 
costs and benefits.246 The existing studies on bioethics in the Muslim context 
identify these ‘Western’ principles in the Muslim sacred texts, which accord- 
ing to Atighetchi is not surprising because almost all religions adjure their 
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believers to do good, to avoid evil, and to apply justice. The principle of auton- 
omy can be found, for instance, in the value of man as Vicar of God on earth and 
amongst these passages in the Quran: “We have honoured the children of 
Adam; provided them with transport on land and sea; given them for suste- 
nancethings good and pure; and conferred on them specialfavours' (Quran 
[17:70]. On the promotion of good, Quran [3:104] is often cited: ‘Let there arise 
out of you a band of people inviting to all that is good, enjoining what is right, 
and forbidding what is wrong’. Not doing evil is also advised in the Quran: 
‘God commands justice, the doing of good, and liberality to kith and kin, and 
He forbids all shameful deed, and injustice and rebellion’ (Quran [16:90]).247 


3.1 Healing and Receiving Medical Treatment 


The general view prevails in the Islamic legal tradition that medical practice is 
afard kifaya (collective duty), which is held in high esteem due to its great need 
at the individual and societal levels.248 The fundamental principle is based on 
the Quran [5:32], which says: ‘If anyone saved a life, it would be as if he saved 
the life ofthe whole people’.249 According to the Islamic Code of Medical and 
Health Ethics adopted by the Regional Committee for the Eastern Mediterra- 
nean ofthe WHO in their 52™4 session in 2005, the scholars of Islamic civiliza- 
tion have held medicine in high regard. They have cited the scholar Al-Salaam, 
who wrote in his treatise Qawá'id al-ahkam fimasalih al-anàm (The principles 
ofrulings on people's affairs) that ‘medicine is like legislation; it is instituted to 
bring the benefits of safety and well-being and ward off the harm of malfunc- 
tions and ailments. .. He who has instituted legislation has also instituted med- 
icine; each of them is instituted to bring benefits to people and ward off any 
harm to them’.25° Medical practice is deemed essential for preserving life. 
Preservation of life is identified as one of the five maqasid al-shari'a (goals of 
sharia) together with the preservation of religion, intellect, progeny, and 
property. These aim at preserving the essentials of human well-being and 
are seen as God's purposes in revealing the divine law.251 

Fard kifaya concerns not only medical professionals but all Muslims. 
Quran [5:32] cited above speaks to every Muslim. Itis a collective duty to save 
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alifeifpossible. Accordingtothe Islamic Code of Medical Ethics endorsed by the 
First International Conference on Islamic Medicine in Kuwait in 1981, individ- 
ual patients are the collective responsibility of society, which has to ensure 
their health without inflicting harm on others. The document specifically re- 
fers to the donation of organs as a fard kifaya, a duty that donors fulfil on be- 
halfofsociety.252 

Onthe permissibility of pursuing medical treatment, the general view 
prevails that Islam encourages its followers to take care of themselves and not 
to lose hope while confirming that everything is predestined.253 According 
to Muslim belief, the problems of human beings are predestined by God, who 
asks His believers to make an effort to overcome their problems. Recourse to 
medicine and treatment does not contradict submission to the divine. The 
religious justification for recourse to medical treatment appears in the well- 
known hadith by Bukhari: ‘There is no disease that Allah has created, except 
that He also has created its treatment’. For most jurists, recourse to treatment 
seems indispensable to obtain recovery, whichis granted only by God, accord- 
ing to the Quran [26:80]: ‘And when Iam ill, itis He who cures me.’ This sura is 
mirroredina hadith: ‘There is a remedy for every malady, and when the remedy 
is applied to the disease, it is cured with the permission of God’.254 


3.2 Maslaha 


Maslaha (the principle of public interest or common good) is a method of legal 
jurisprudence. Consideration of public interest and the common good ofthe 
people has been an important principle for Muslim jurists in accommodating 
new issues. Maslaha stems from the notion that the ultimate goal of the sharia 
requires serving justice and people’s interests in this and the next world. Mus- 
lim jurists have identified five maqasid al-shari'a (goals of sharia) in protecting 
collective interests: the protection of religion, the soul, the intellect, children, 
and property. The principle of maslaha is closely connected with altruism, 
whichis rooted in Quran [5:2]: Help ye another in righteousness and piety’. The 
rational obligation to weigh and balance an action's possible benefits against 
its costs and possible harms is central to social transactions in general and 
biomedical ethics in particular.255 
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One ofthe consequences of considering the public good is that rules are inev- 
itably adapted to changes in social circumstances, and these require reassess- 
ment of what serves the people's interests. This principle helps develop rulings 
thatarerelativetothe situation, mutable, and hence specificto the logic oftime 
and space. It even allows for alteration and adaptation in cases that go against 
the apparent sense ofreligious texts. Other principles that help jurists in pro- 
viding solutions to new problems that emerge in the different societies are 
methodological stratagems that use giyas (analogical reasoning), istislah (con- 
sidering the universal good), istihsán (considering something to be better), 
sadd al-dharài (blocking the means), ‘urf (customary law), and other forms of 
reasoning. With these methodologicaltools oflegal jurisprudence, jurists are 
able to respond to the situations related to biomedicine.256 


3.3 Darüra 


Another important principle in biomedical matters is the juridical principle 
of darüra (necessity), which is that pressing needs can even allow what is 
usually prohibited. According to analogy and by extension, it is based on var- 
ious verses in the Quran, such as Quran [6:145]: ‘Say: “I do not find in the Mes- 
sage revealed to me any meat forbidden to be eaten by one who wished to eat 
it, unless it be dead meat or blood poured forth or the flesh of swine, for it is 
impure... But whoever is forced [by necessity], neither desiring [it] nor trans- 
gressing [its limit], then indeed, your Lord is Forgiving and Merciful."' This 
verse is interpreted as allowing one to act against a prohibition established in 
Islamiclaw-here, for instance, the prohibition of pork meat consumption—if 
one is coerced or forced to save human health or life or for security reasons. 
Consequently, the forbidden may become permitted on condition that the 
goalisto overcome a necessity. However, the consequences of applying this 
criterion must be carefully evaluated to seek an equilibrium with the follow- 
ing hadith: ‘God has created for each disease a treatment, but do not use for- 
bidden methods’.257 

Once necessity is recognized as the exception to the rule, another prin- 
ciple becomes essential as a guideline, the principle of ‘lesser evil’. Amongst 
the classic applications in Islamic law, we find that it is lawful to abjure Islam 
in appearance or drink intoxicating liquids to save one’s own life or the life of 
another Muslim. Similarly, the doctor may infringe on the physical integrity 
ofa patient only for a higher therapeutic purpose, to secure the lesser of two 
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evils (e.g., amputation of a limb to save an individual's life). Avoiding evil has 
priority over the acquisition of good.258 


3.4 Ladarar wala dirar 


The principle ofla darar wa la dirar (‘no harm, no harassment’) is regarded 
asone ofthe most fundamental rules for deducing rulings for social ethics in 
Islam.259 It serves as a justificatory principle among all jurists for deriving new 
rulings. The rule of la darar wa la dirar expresses the principle that no legis- 
lation, promulgation, or execution of any law can lead to direct harm to any- 
one in society.260 

Severalother rules are related to this rule, including the principle of darüra. 
In addition, many traditions and verses ofthe Quranare cited to support its 
application in legal-ethical decision-making to seek benefits and avert sources 
of harm or to choose the lesser oftwo evils. In general, Muslimjurists mention 
subsidiary rules in various other contexts dealing with interpersonal relations 
tocorrelate the establishment of good with the prevention of evil. Moreover, 
they provide guidelines for situations in which a person has to choose between 
two evils that appear to be equal and situations in which one of the two equal 
evils has preponderance for external or internal reasons.261 

Ladarar wa la dirar also includes the principle that preventing harm has 
a priority over promoting good, which can be seen asa principle of proportion- 
ality. This principle is a source for the careful analysis ofharm and benefit when, 
for example, a medical procedure prolongs the life of a terminally ill patient 
without advancing a long-term cure. The principle also allows reasoned choic- 
es about appropriate benefits in proportion to costs and risks for the patients 
and their families. The principle of la darar wa la dirar is thus critical in clinical 
settings where procedural decisions need to be made in consultation with all 
parties to a case.262 

The Islamic Code of Medical Ethics relates the la darar wa la dirar prin- 
ciple specifically to organ donation. According to the Islamic Code of Medical 
Ethics, ‘organ donation shall never be the outcome of compulsion, family em- 
barrassment, social or other pressure, or exploitation of financial need, and 
donation shall not entail the exposure of the donor to harm’.263 
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3.5 Other Relevant Principles 


In biomedical ethics in the Islamic context, the sacred character ofthe human 
being is emphasized based on the Quran [17:70]: ‘We have honoured the chil- 
dren of Adam.’ Life is a divine gift that needs to be protected.264 According to 
the Islamic Code of Medical and Health Ethics, this divine quality requires 
that human beings should be keptin full health and well-being. Italso requires 
respect for the human being’s personality, private affairs, and secrets, the 
right to receive all the information relevant to any medical procedure, and 
the right to make any decision that concerns their health affairs alone.265 

However, the freedom of human beings due to their divine quality is not 
without limits. Humans cannot doas they like with their bodies because, in 
Muslim belief, everything belongs to God and the body was thus given to the 
human asa gift in trusteeship. Humans have the duty to respect their bodies 
and protect them according to the dictates of God expressed in Islamic law. 
Islamic belief holds that God’s law was given to his believers to promote their 
well-being, harmony, and happiness, according to the Quran [2:185]: ‘God in- 
tends every facility for you. He does not want to put you to difficulties”.266 

Another critical principle is equity. Equity is seen to be an essential value 
of Islam, one of the purposes of the mission of the Prophet, who is the messenger 
of God, as expressed in the Quran [57:25]: ‘We have sent our messengers with 
clear signs and sent down with them the Book and the Scale, so that humans 
may stand in equity’. The importance of equity is expressed in various other 
Quran verses, such as Quran [16:90] and [7:29]: ‘God enjoins equity and char- 
ity’ and ‘My Lord enjoins fairness’.267 According to the Islamic Code of Medical 
and Health Ethics, equity and equality should be realized in providing health 
care at the individual, societal, and governmental levels. This means that the 
greatest possible degree of equality can be achieved in the fair distribution 
of health resources among members of society and in providing them with 
preventive and therapeutic care, without discrimination on the basis of gen- 
der, race, belief, political affiliation, any social or judicial consideration, or 
any other factor.268 
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4. Organ Transplantation According to Islamic Law 


The possibility of transplanting an organ to save a critically ill patient did not 
exist in the past. Only recently have surgical techniques and immunosuppres- 
sive drugs made this an option and, thus, an issue for Muslim jurists. By its very 
nature, organ transplantation seriously interferes with the physicalintegrity 
ofthe human being.26? The question of whether and under which conditions 
organ transplantation may be regarded as forbidden or permitted according to 
the principles and rules of sharia is highly controversial because organ trans- 
plants undermine the traditional concepts and definitions of life and death in 
Islamic jurisprudence.27° The development of organ transplantation has en- 
couraged Muslim jurists to search for legal-ethical justifications to formulate 
rulings that keep pace with the demand for such medical procedures, which 
are already a de facto practice in many hospitals in Muslim countries.271 

Muslim legal scholars consider the principles and rules evident and deriv- 
able from the sources of Islamic law and the relevant precedents in the legal 
literature. The latter occupy a relatively large space in the fatwas on the subject 
of organ transplantation.272 By drawing upon precedents, legal sources, and 
diverse legal methods, Muslim jurists use related topics suchas ownership of 
the body, human dignity, and the prohibition of mutilation in Islam to arrive at 
rulings on organ transplantation.273 Because Muslim jurists independently 
interpret the sources to derive of rules, their discussion on organ transplanta- 
tion falls within the domain of ijtihad. This process ofindividual reasoning is 
one that every qualified jurist of Islamic law can undertake, with the result that 
a plurality of opinions exist on the matter of organ transplantation.?274 

Legal scholars agree that living and dead human beings have an inherent 
hurma (dignity) that protects their bodies against interventions. However, 
this inviolability can be overridden and organ transplantation is justified if 
other principles, such as darüra, give preference to the goal ofsavingalife.275 
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Although some legal scholars still oppose organ transplantation, the majority 
of legal scholars permit living and dead organ transplantation for its societal 
benefits. This is the opinion of the Islamic Organisation for Medical Sciences 
(IOMS) of Kuwait, which arrived at a resolution in its second conference on the 
topic of the beginning and end of life in Islam in 1985.276 This was followed by 
aresolution reached by the International Islamic Fiqh Academy (IIFA) ofJeddah 
in its third conference heldin Amman, Jordan in1986277 and again in 1988 in its 
fourth session in Jeddah, where death determined through neurological cri- 
teria was deemed to be valid death under Islamic law.278 It is also the opinion 
ofeminentSunni Muslim scholars such as the former rector of Al-Azhar Uni- 
versity Sayyid al-Tantawi (d. 2010),279 the popular Islamic jurist Yüsuf Al- 
Qaradawi (d. 2022),280 and the late Shia marjà' and former political leader 
of Iran Ayatollah Khomeini (d. 1989). 281 

Earlier fatwas on organ transplantation focused primarily on individual 
organs and tissues. The earliest discussions concerned blood transfusion, 
cornea tissue, and skin grafts. Only in the late 1960s did a general discussion 
on organ transplantation take place. More recent fatwas on organ transplan- 
tation have delved into novel and nonroutine transplants such as womb trans- 
plants and mitochondria DNA transplants.282 Despite the diverse foci ofthese 
fatwasand discussion, nearly all ofthem display the same concerns, which are 
discussed below. 


4.1 Deceased Donation 

a  InGeneral 

The earliest debates of Muslim jurisprudence on contemporary medical issues 
related to the human body arose in the context of autopsies and postmortem 
examinations. Initially, many Muslim jurists opposed such invasive procedures 
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onthe bodies ofthe deceased. Interfering with the corpse was seento be against 
thedead person's hurma and thus reprehensible according to Islamic law. How- 
ever, initial opposition to this practice gave way to permissiveness asthe social 
benefits of autopsies became more apparent to the affected societies.283 

Similar to the issue of autopsy, deceased organ donation requires some 
form of post mortem dissection ofthe body. The traditional justifications pre- 
sented in precedent rulings in Islamic law cover the cases of post mortem dis- 
section following a stillbirth and the retrieval of swallowed valuable objects 
belongingtosomeone other than the deceased. In these cases, classical Islamic 
law has established that postmortem dissection is permissible. With the possi- 
bility oforgan donation, the scope of clinical diagnosis requiring some form of 
postmortem dissection has expanded beyond thetraditionaljustifications.284 

Deceased donation is generally a sensitive topicin Muslim states. In the 
Islamic juridical tradition on death and dying, many rulings deal with the so- 
cialand psychological implications of death for those left behind: parents, the 
spouse, children, and other relatives. Muslim funeral traditions enable be- 
reaved relatives to cope with the loss ofa loved one. Accordingly, the tradition 
deals with death at two levels: at the formal level of rituals that must be per- 
formed for the dead by the family and the community and at the legal level, 
where rules outline the rights and duties of the immediate family members 
toward the dead and to each other. At the ritual level, rulings govern the num- 
ber of days of mourning to be observed, ceremonies, grave visitations, andthe 
food served to the family of the dead. The ownership of the cadaver is not 
discussed in the traditional legal literature because this question was irrele- 
vant before the possibility of post mortem procedures. Islamic legal scholars 
have dealt extensively with the deceased’s wasiyya (testament). However, 
they did not treat the issue beyond the external assets of the deceased and 
their distribution to the heirs. 

Although the sanctity of life and the dignity of human beings are at the 
centre ofthe classical rulings on life and death in Islam, any treatment of the 
status of the human body is conspicuously absent. Without surgical techniques, 
it was inconceivable to think about donating, harvesting, or banking organs or 
tissues for future transplants. These questions were simply not treated in clas- 
sical Islamic rulings.285 
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b Arguments Against Deceased Donation 


Deceased donation raises two juridical-theological problems: The first is that 
until the resurrection of bodies on yawm al-qiyáma (the day of judgment), Is- 
lamic law prescribes the immediate burial of the deceased and prohibits any 
mutilation of the corpse. Resurrection is one of the fundamental beliefs of Is- 
lam. The Quran emphasizes the limited nature of the human sojourn on earth 
and reminds humanity that life in this worldis preparation for the return to the 
Creator. Death is seen as a stage before the final judgment, when all the dead 
will be resurrected to render their account of their time on earth. In the Quran, 
the themes ofresurrection and death form the decisive argument for the belief 
in God’s omnipotence and omniscience. Because resurrection is believed to be 
corporeal, traditionally, the body has to be buried as a whole without any muti- 
lation. It is for the same reason that cremation is not allowed in Islamic law.286 

Deceased organ retrieval for transplantation purposes is seen by some 
Muslim jurists as prohibited in Islam because the procedure represents a muti- 
lation of the corpse, which is forbidden in Islamic law.287 To illustrate this point, 
the following hadith is often cited: ‘Breaking the bone ofa dead person is like 
breaking a bone ofa living person.’ This tradition prescribes that Muslims 
honour the dead and forbid the desecration of the body.288 Another argument 
brought forward in the context of prohibiting deceased organ donation is the 
Islamic belief of the fitra (primordial natural state) enshrined in a sura of the 
Quran [30:30]: ‘This is the natural disposition God instilled in mankind-there 
is no altering God’s creation.’289 

The second juridical-theological problem raised by some Muslim jurists 
is that in Islam, God is considered the sole owner of everything, including the 
human body, and that human beings merely exercise a sort of trusteeship over 
the body: aconditional ownership for which they are responsible before God.290 
Within this framework, humans have been given hurma (dignity). Opponents 
of deceased donation see organ transplantation as violating human dignity 
and therefore declare it impermissible. Dignity is understood by Muslim jurists 
to be expressed in the Quran in various verses in which God dignifies and hon- 
ours the human being, suchas in the Quran [17:70]: ‘Verily, we have honoured 
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the children of Adam.’ The muthla (mutilation) and ihdna (degradation) of a 
human being's body is seen to be a matter of violating their dignity. Whether 
livingor deceased donation, opponents see organ transplantation as muthla 
and, thus, as a violation of dignity. In addition, the delay of the burial for de- 
ceased donation is seen to be a degradation anda violation of dignity.291 


c Arguments in Favour of Deceased Donation 


For some legal scholars, respect for the living person's dignity includes a pro- 
hibition against taking organs from a deceased person. This has been the major- 
ity opinion among highly regarded scholars in the past. Contemporary schol- 
ars, however, find postmortem organ transplantation to be permissible.292 

Somelegal scholars who allow organ transplantation find no precedent 
inIslamiclaw against organ transplantation. Therefore, the matter is subject 
to legal discretion, which means that this question can be answered by ijtihad 
(independent reasoning). Their fatwas take the approach that in the absence 
ofa prohibition, the doctrine of ibaha (‘permission in principle”) applies to 
organ transplantation.293 

Mostlegalscholars, however, lookfor principles and precedents in Islamic 
law and adapt these principles to the issue of organ transplantation by giyás 
(analogy). The fundamental principle invoked for the permissibility of organ 
transplantation is in the Quran [5:32]: ‘f anyone saved a life, it would be as if 
he saved the life ofthe whole ofhumanity”. Two hadith argue in the same direc- 
tion. The first states that ‘the faithful in their mutual love and compassion are 
like the body: if one member complains ofan ailment, all other members will 
rally in response.’ The second recalls that ‘the faithful are like the bricks ofa 
house that support one another. 294 In Islamic tradition, caring for the illis also 
seen to bea fard kifaya (collective duty).295 

Another important principle brought forward in permitting organ dona- 
tion is the principle of darüra (necessity), which in general is used to allow pro- 
hibited acts in case of severe duress or life-threatening conditions. Another 
highly relevant principle is that of ‘choosing the lesser of two evils to prevent 
the worse one.’296 While it is commonly accepted that God has the ownership 
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of the body, that human beings only act as stewards, and that the preservation 
of dignity entails a prompt burial of the intact body, transplantation is seen by 
legal scholars to be justified when organ donations help to savea life by provid- 
ing a vital organ such as a heart or lung.??7 In 1989, the Mufti al-Sharawi, who 
was a very popular legal scholar in Egypt from the 1970s to the 1990s and gener- 
ally opposed to any transplant, nevertheless stated that he was in favour of 
transplants from a corpse as an extreme solution.298 

In the arguments for organ transplantation, great emphasis is placed on 
the presentation of precedents from the field ofsurgery on corpses. The princi- 
ples that follow are then applied analogously to organ transplantation. The prec- 
edent that allows the opening ofa corpse to retrieve an object of value from the 
deceased’s body is often advanced. Also, the precedent of consuming a corpse 
is allowed in traditional Islamic jurisprudence to save a life from starvation. In 
these cases, the point is that the usufruct of human body parts is allowed in 
emergencies because itis more important to preserve the life of the living than 
the dignity of the dead. By applying various analogies to procedures that dis- 
tantly resemble aspects of transplantation, proponents of organ transplanta- 
tion argue by argumentum a fortiori that there is an even better reason to allow 
organ transplantation.299 

The proponents also deal with the opposing side’s arguments by taking a 
stand. The opponents cite the hadith as an argument in support of their posi- 
tion, which states that ‘breaking the bones ofa dead personis the same as break- 
ing the bones of a living person’. The opponents interpret this hadith as an ab- 
solute prohibition of organ transplantation because it can mutilate the corpse. 
However, the proponents interpret this hadith differently. They explain that the 
meaning of this hadith is to emphasize the dignity of the corpse and that the 
statement was not made in anticipation of organ transplantation and thus 
does not argue against it. They cite the circumstances in which the Prophet 
made this statement. The Prophet had said this as arebuke directed at a grave- 
digger who tried to squeeze a corpse into a grave that was too narrow by break- 
ing its bones. The context shows that the hadith rejects such undignified treat- 
ment ofthe dead. Therefore, this cannot be applied to the case of organ trans- 
plantation because organ transplantation is not about violating the dignity of 
the dead.300 
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4.2 Living Donation 
a  InGeneral 


The Muslim legal scholars who allow organ donation invoke sources of Islamic 
law and precedent cases in the search for principles that can then be applied by 
analogical reasoning to organ transplantation. In general, the same principles 
apply to living donation as to deceased donation. Opponents of living organ 
transplantation raise the issue of hurma as a prohibiting factor. Proponents 
emphasize that such an intervention can be justified if it saves a human life. 


b Arguments Against Living Transplantation 


Certain legal scholars think that there is an absolute ban on organ transplan- 
tation. Working from Quran [17:70] (‘Verily, we have honoured the children of 
Adam), they emphasize dignity ofthe human being. Furthermore, the Quran 
verses [95:5] and [82:6] are cited to prove that man, as God created him, has a 
perfect form, with the consequence ofan explicit prohibition of any contempt 
or disrespect.301 Another argument against organ transplantation is found in 
thelegal maximthat the 'avoidance ofharm has priority over the attainment 
of possible benefits.’ Organ transplantation is then seen to be an intervention 
in the body that harms the living person.302 Another legal maxim thatis cited 
when itis difficult to weigh the pros and consis the preference for abstention: 
‘When the evidence ofa prohibition conflicts with the evidence of permissibil- 
ity, preference is given to the prohibition’. Because no evidence of permission 
for organ transplantation can be found in the traditional legal jurisprudence, 
this maxim is used by some legal scholars to declare organ transplantation 
prohibited by Islamic law.303 

Another argument which is brought forward in the case of deceased dona- 
tionrefersto muthla (mutilation) ofthe body. The cutting oforgans from the 
body ofahuman being harms a divinely created body, which is prohibited in 
Islamic law. The bodyis not to be harmed.394 Another argument that is specif- 
ically invoked for living donation is based on Quran [2:195], in which God invites 
human beings not to destroy themselves with their own hands. This sura is 
commonly interpreted as a prohibition ofsuicide, but the same sura is inter- 
preted to include the self-destruction of one’s organs through organ trans- 
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plantation.305 Based on the violation of human dignity, the obligation to avoid 
harm, and the prohibition of self-destruction or self-injury, organ transplan- 
tation is declared to be prohibited by argumentum a fortiori.396 


c Arguments in Favour of Living Transplantation 


Asin the case of post mortem organ transplantation, the fundamental principle 
that is invoked to allow living organ transplantation is Quran sura [5:32]: ‘If 
anyone saved alife, itwould be asifhe saved the life ofthe whole of humanity’.307 
Proponents of living organ transplantation interpret this sura as confirming 
that an individual has the right to decide over their own body when doing a good 
deed, and thatit is no violation of Islamic law when a person donates an organ 
to save a life. Other principles invoked are the principles of ‘necessity’ and of 
‘lesser evil’ as in the case of deceased organ transplantation.308 

Proponents of living organ transplantation permit the procedure on con- 
dition that the living person is not harmed more than necessary in the surgical 
procedure and the procedure does not endanger the living person’s life. If 
organ transplantation led to the death of the living donor, as inthe case of heart 
transplantation or both lungs, a transplant would be absolutely forbidden 
because this would be suicide, which is prohibited in Islamic law.309 Therefore, 
Islamic jurists distinguish between vital and inconsequential organs. Vital 
organs are defined as essential to the survival of ahuman being. Sometimes 
the term vital is extended to include aesthetic considerations such as main- 
taining one’s appearance. In Islamic law, inflicting any physical deformation 
is prohibited.310 


4.3 Death Criteria 
a  InGeneral 


The equation of death with biological death has led to many discussions in 
both Europe and the Islamic world. In classical Islamic law, the determination 
of death was not a problematic issue. Islamic jurists relied on the opinions of 
medicalexperts who applied the traditional criteria of death: cessation ofres- 
piration and blood circulation. Muslim jurists saw complete cardiac arrest as 
asufficient criterion to declare a person legally dead. The problem arose when 
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modern medical technology created the possibility of maintaining signs of 
life in a patient who is brain dead. Soon the question had to be clarified whether 
itis permissibleto remove organs from the body ofa brain-dead person, even 
ifthe circulatory functions are still running, most of the time maintained arti- 
ficially with machines.311 

It is widely accepted in the medical sciences today that the brain acts asthe 
coordinating and unifying centre of the human body and that the total and irre- 
versible destruction of the brain marks the death ofa human being. Initially, 
Muslim jurists remained faithful to the traditional criteria of death. Since then, 
brain death has been accepted as a form of death by the majority of Islamic ju- 
rists.312 The Islamic Organization of Medical Science (IOMS) recognized brain 
death asa form of death for the first time in 1985. A year later, and again in 1988, 
the International Islamic Fiqh Academy (IIFA) confirmed this opinion in their 
declarations.313 In 1996, the Islamic Organization for Medical Sciences (IOMS) 
in Kuwait reaffirmed the statements of 1985. It specified signs that could estab- 
lish a medical declaration of death. Signs of death include (a) complete irre- 
versible cessation ofrespiratory and cardiovascular systems and (b) complete 
irreversible cessation of the functions of the brain, including the brainstem.314 
For Shia Islam, Ayatollah Khomeini, the former political and religious leader 
of Iran, approved the idea of organ transplantation not only from living donors 
but also from brain-dead patients.315 


b Death According to Islamic Tradition 


Islamic law has established rules on funeral rituals and testaments. To be able 
to followthese rules, it has always been important in Islamic law to know what 
death is and at what time death occurs. In traditional Muslim understanding, 
the decisive defining feature of death isthe moment when the nafs (soul) departs 
from the body. The concept of the soul is established within Muslim cosmology. 
InIslamic cosmology, human life is an interaction between an ephemeral phys- 
ical substance and an eternal spiritual entity that departs it at the time of death. 
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The Quran uses the crucial term nafs many times. Islamic literature describes 
nafs as the entity that infuses the human body with life. When this entity de- 
parts, the body ceases to exist asa part ofan integrated person.316 According to 
traditional Islamic understanding, the kernel of human existence is its spiri- 
tual substance or divine element, andthe human body is simply an instrument 
that serves this spiritual substance. In this sense, the spirit or soul does not 
reside in matter; instead, itis created by God as a source of life and is linked to 
the body. The spirit or soul manages the body — it is the body's master.317 
Since the soul is not visible, jurists of ISlamic law have adopted a list of 
physiological features to indicate the separation ofthe soul from the body.318 
Theresponsibility for identifyingthese signs is left with medical professionals. 
In traditional Islamic understanding, the signs included relaxation ofthe feet 
andarms, pinching of the nose, the pallor ofthe temples, and the loss ofsupple- 
ness ofthe skin onthe face, and when the heart stopped beating and breathing 
stopped, it was taken as an indication that the soul had left the body.319 Accord- 
ingto theological opinion, itis essential that these signs are based on human 
experience and not on religious texts. These signs reflect the medical knowl- 
edge available before the advent of modern medicine. Theologically, these 
signs have no absolute validity for determining the death that has occurred.320 


c Arguments Against Accepting Brain Death 


Notall Islamic jurists accept the notion of brain death. Opponents argue that life 
ends when the soul leaves the body. Since the soul is invisible, one must rely on 
externalsigns that indicate natural death. In addition, opponents ofthe brain 
death concept apply the principle al-yaqin la yazül bi shakk (‘certainty is not 
removed by doubt’). This means that as long as the heart beats, albeit thanks 
totechnicalaids, and cell movement and growth and various reflexes are pres- 
ent, there is at least some possibility that the person could still be alive. Some 
Muslim scholars also argue that brain death is a significant sign of death that 
should not be disregarded but is insufficient to conclude that a personis dead. 
They posit that only the traditional signs remove the last trace of doubt.321 
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Itis further argued that protecting human life is a fundamental legal right 
anda legal-religious necessity. In Islam, killing human life is a grave sin and is 
forbidden. Therefore, haste in pronouncing death is extremely dangerous.322 


d  Argumentsin Favour of Accepting Brain Death 


The main argument for the acceptance of brain death as a form of death is 
found in the view that life is over when the body is no longer capable of serving 
and responding to the nafs (soul). In the case of brain death, this is taken as a 
given. Scholars who hold this view base it on the fact that in the Islamic tradi- 
tion, thesoulis consideredan entity created by God, which God brings into the 
human body and enables it to have a sensory perception, cognitive intelli- 
gence, and emotional stirring. The soul is responsible for all volitional, con- 
scious activities a human performs, but itis not responsible for bodily reflexes 
or autonomously controlled bodily movements. Thus, the body's ability to re- 
spondtothesoul characterises the connection between body and soul. The 
humanbeingis considered dead when the soul can no longer control the body. 
Proponents of brain death find that medicine has now proven that all these 
functions described as the soul’s task in the Islamic tradition (sensory percep- 
tion, emotional perception, cognitive ability, and conscious control ofthe body) 
are connected to the brain. They interpret the brain to be the centre that con- 
nectsthe body with the soul. Therefore, the death of the brain is the point at 
which human life ends, and thus brain death corresponds to the concept of 
death under Islamic law.323 

Another opinion in favour departs from the fact that death is not deter- 
mined by any textual ordinance in the religious-legal sources and that the 
issue is, therefore, not regulated by any definitive norm, which invites the schol- 
ars to exercise ijtihad (independent reasoning) in order to interpret the sources 
independently. Some scholars then conclude that medical specialists’ obser- 
vations and research findings prevail in matters not regulated by textual ordi- 
nance. Furthermore, it is assumed that the diagnosis of death is always depen- 
dent on the human experience. Therefore it is appropriate, even from areli- 
gious point of view, to apply the criteria that correspond to the current state of 
science: the medical experts are the final authority on this issue. Based on the 
fact that the signs of death set out in Islamic law are based on experience and 
not on religious texts, the medical redefinition of the time of death should be 
adopted in religious law.324 Muslim scholar Tantawi argued that determining 
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the onset of death falls outside of the jurisdiction of Islamic scholars and that 
physicians have full authority over this matter.325 

Another opinion in favour takes recourse to analogy to establish a prece- 
dent resembling the case at hand. The precedentis found in criminal law where 
occasions arise when the cause of death has to be established. There, different 
phases of death have been established. The cessation of the spontaneous func- 
tion of the senses indicates the ‘phase of death’. It has also been established 
that the evidence must suffice to constitute knowledge satisfying the ‘domi- 
nant probability’ ofrectitude, not absolute certainty. In this context, itis remem- 
bered that death has always been assumed by legal scholars. The assumption 
was based on their knowledge and understanding that the soul had departed 
from the body. Ifthe body did not respond to the sensory and volitional activ- 
ity test, they knew the soul had departed. This logic is analogically applied to 
the case of brain death. Since the brain-dead person does not respond to the 
test ofsensory and volitional activity, it is determined that the soul has already 
departed. Proponents of deceased organ transplantation propose thata brain- 
dead person is declared as having the legal status of a deceased; therefore, their 
organs can be used for organ transplantation.326 


4.4 Other Selected Issues 
a Consent 


Inthe caseoflivingorgan donation, Muslim scholars are ofthe opinion that 
organs cannot be transplanted unless the donor has given consent.327 The con- 
sent requirement in living donation is uncontested. The same applies to post 
mortem organ transplantation: An organ can be transplanted from a deceased 
person on the condition that the person authorised it during their lifetime or, 
atleast, has notindicated any fundamental objection to organ donation. In Is- 
lamiclaw, will and intent are centralto human activity. Any religious duty one 
performs which is not accompanied by niyya (inner intention) is not considered 
fulfilled.328 Regarding organ donation, this principle leads to the rule that with- 
out intent or will, a person cannot donate an organ.329 
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For post mortem donation, legal scholars believe that a person has the right to 
make a testamentary disposition about organ removal after death before pass- 
ingaway. Inthe literature, itis discussed whether the consent ofthe relatives 
can replace the lack of consent and whether the state may dispose ofthe oper- 
ation even withoutthe declared willofthe organ donor. Most scholars tend to 
believe that the disposal ofthis right falls to the heirs upon death.330 

Some scholars argue to re-examine the absolute requirement of obtaining 
prior consent from the deceased or consent from the relatives since a strict ap- 
plication of this requirement would appear to contradict the maxim of darüra 
(necessity) according to which necessities render the prohibited permitted. 
In this case, the necessity is saving the organ receiver's life. In addition, pro- 
ponents of organ donation argue that if an available organ were not to be 
transplanted because oflack of consent, the obligation of fard kifaya, the col- 
lective duty to donate, would be neglected. In this situation, a minority opines 
thatthe medical staffin charge ofthe transplant procedure represent the com- 
munity asa whole. Oncean organ for transplant has been obtained, the com- 
munity regards itselfas exempt fromseeking a different cure for the recipient 
ofthe organ.331 

This opinion has, however, been criticised for disrespecting the autono- 
my ofthe patient and giving way for medical paternalism in the doctor-patient- 
relationship.332 In addition, this opinion is not socially accepted, which can be 
illustrated with the debate on whether presumed consentis acceptable for the 
organtransplantation of deceased. Usually, when a state has implemented a 
presumed consent model (in contrastto explicit consent), a person who refuses 
to donate his or her organs after death is obliged to opt-out during lifetime. This 
means one must formally sign a refusalto donate organs while still alive. The 
presumed consent model meets strong opposition in the Muslim world. One 
common reason for this strong opposition is the strong family bonds in Islamic 
culture. In Muslim societies, the family often has a decisive role in the decision- 
making process on the health of one of its members and not the state. The role 
of the family is, however, also detrimental to the respect of the deceased’s will. 
In the legal literature of Islamic jurists, it is not clear whether the family can 
override the deceased’s explicit in regards to post-mortem donation.333 
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b Monetary Advantage 


The sale of transplants is generally considered to be illegal. According to classic 
Islamic law, the sale of the (free) human being or a part of him is void due to the 
human being’s inherent dignity (hurma) laid down in the Quran. Therefore, the 
human body cannot be treated as acommodity that can be turned for com- 
mercial or other advantages.334 Consequently, Muslim jurists have ruled that 
ahuman being, whether alive or dead, cannot be an object ofa commercial 
transaction.335 

Compensating the donor financially to express gratitude and not asa 
counter value is widely accepted. Some legal scholars even go so far and de- 
clare a monetary advantage to be permissible based on the notion of limited 
ownership ofa human being over their body. They arguethatreceiving money 
foran organ removed for the recipient's benefit should be legitimate, follow- 
ingthe logic of Islamic criminal law: Since sharia tort law requires (diyya) mon- 
etary compensation when a part ofthe body is injured, organ donation should 
also be compensated.336 In addition, itis argued that when applying the prin- 
cipleofdarüra (necessity) to organ transplantation, organ donation is permit- 
ted by rendering something that is forbidden licit. Therefore, for the preser- 
vation ofthe health and well-being of the two parties involved in an organ 
donation, there should beno referenceto other aspects. Any considerations 
regarding other social or religious distinctions are neglected when assessing 
the permissibility of organ transplantation, including the issue of monetary 
exchange between the two parties. This would mean that for some legal schol- 
ars, the sale of human organs appears to present no problem from a legal point 
of view as long as there is no harm to the person who does so.337 


V. Conclusion 


The WHO Guiding Principles on Human Organ Transplantation is the prevalent 
legal instrument for the representation of general bioethical principles applied 
to the issue of organ transplantation. The document’s aim has been harmonis- 
ing global practices in the procurement, processing and transplantation of hu- 
man organs by providing a guideline for the states for legislation. 
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Muslim legal scholars have also assessed organ transplantation based on Is- 
lamic jurisprudence. The evaluation ofthe fatwas shows that, inthe meantime, 
amajority opinion has been established, allowing both living and deceased 
donations. The focus of the fatwas is generally on the question of permissibility 
of living or deceased organ donation. The requirements for organ transplanta- 
tion are saving another person and preserving the donor’s life and health. In 
contrast, other aspects of organ transplantation, such as free and informed 
consent or allocation of organs, seem to be treated as secondary since the as- 
sessments in the fatwas are not consolidated. It remains unclear what the Is- 
lamic legal principles and reasonings are regarding aspects that go beyond the 
question of permissibility. An indicator oflacking profound reasoning based 
onIslamiclegal jurisprudence can be seen in consent requirements when the 
deceased has not expressed an explicit will during their lifetime. The answer 
from an Islamic point of view is that the consent ofthe deceased's next of kin 
needs to be obtained. However, itis not clear whether the next ofkin must act 
according to the deceased's presumed will. It is conceivable that Islamic legal 
scholars have lefttheansweringto these questions to other sources, such as 
the general bioethical principles. 


Organ Transplantation Laws in MENA States 
I. Introduction 


This chapter evaluates the compatibility ofthe national organ transplantation 
laws ofthe Muslim-majority states in the MENA region with the principles es- 
tablished in the WHO Guiding Principles on Human Organ Transplantation and 
the legal-ethical principles established by Muslim jurists in their fatwas. Each 
stateis analysed separately. For each state, general information on the practice 
oforgantransplantation is followed by the legislative history of organ trans- 
plantation regulations and the governing regulation. Lastly, each state's regu- 
lationis compared with the WHO Guiding Principles and Islamic legal rulings on 
organ transplantation. 

Theassessment focuses onthe permissibility and requirements of living 
and deceased transplantation, consent in livingand deceased transplanta- 
tion, and commercial transplantation and allocation. The majority opinion of 
Islamic legal scholars expressed in fatwas permits organ transplantation if 
necessary to save another person's life and prohibits organ transplantation if 
itendangersthelife orthe well-being ofthe donor. Deceased donation and the 
concept of brain death are accepted by most Islamic legal scholars. The con- 
sent of the living donor and ofthe deceased donor during lifetime expressed 
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inatestamentis also seen to bea requirement. Most Islamic legal scholars also 
consider commercial transplantation to be prohibited.338 The WHO Guiding 
Principles establish as ethical cornerstones the informed consent of the living 
donor, the preference for a genetic, legal or emotional relationship between 
the living organ recipient and the donor, permission for deceased donation on 
condition that any consent required by law is obtained and there is no reason 
to believe that the deceased person objected to such donation. Furthermore, 
the WHO Guiding Principles require the allocation of organs to be guided 
primarily by clinical criteria and ethical norms, and they ban commercial 
transplantation.339 


II. Gulf States and Arabian Peninsula 


1. Saudi Arabia 
1.1 InGeneral 


Inthe early 1970s, organ transplantation in Saudi Arabia was limited to renal 
transplantation, and most Saudi patients with renal failure needed to travel 
abroad, usually to the US or Europe, to receive treatment. Thesituation changed 
in1979 whenanorgan transplantation programme was introduced in Riyadh, 
andavisiting UK team performed the first successful kidney transplant from 
aliving donor. Fromthe early 1980s onwards, kidney transplants using living 
related donors and imported kidneys from the Eurotransplant Foundation be- 
cameincreasingly common. During this period, essential organ procurement 
logistics and coordination were introduced.349 This pioneering role of Saudi 
Arabia in the Gulf region has made the country a popular destination for pa- 
tients from neighbouring countries seeking treatment.341 

Saudi Arabia was one ofthe first countries in the Arabian Peninsula to reg- 
ulate organ transplantation. In 1978, the Saudi Council of Senior Ulamaissued 
an official fatwa that approved corneal transplantation.342 In 1982, this Council 
issueda fatwa permitting organ transplantation from both living and deceased 
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donors.343 Inline with these precedent-setting legal opinions, in 1984, the first 
two kidney transplants in Saudi Arabia were performed from a deceased local 
donor who was declared brain dead by the brain-stem criterion.344 Following 
this, the National Kidney Foundation (NKF) was established in 1985. Its main 
goal wastheimplementation and coordination ofa local deceased organ trans- 
plant programme.345 

In 1986, cardiac transplantation was introduced in Saudi Arabia, followed 
byliver and pancreas transplantation in 1990 and lung transplantation in 1991. 
To adapt to these changes, the NKF was renamed as the Saudi Center for Organ 
Transplantation (SCOT) in 1993.346 The law that regulates organ transplanta- 
tion inSaudi Arabiais the Directory ofthe Regulations of Organ Transplan- 
tation. This was laid down by the SCOT and endorsed by the state through 
Ministerial Resolution Nr. 1081/1/29 of 1414 AH (1993 AD).347 The SCOT is the 
main centre for supervising and regulating organ donation and transplanta- 
tionin Saudi Arabia; it provides coordinators, procures teams, and ensures con- 
sent. Italso has a significant role in increasing public awareness of organ dona- 
tion in schools and hospitals.348 To preventtrade in organs, the SCOT coordi- 
nates financial compensation for the donor, which includes the reimbursement 
ofloss of earnings.349 

Subsequently, several scientific committees were established to deal with 
various aspects of organ transplantation. They were tasked with preparing reg- 
ulations that allow organ donation from both related living donors and brain- 
dead donors and corpses and outlining the diagnosis, confirmation, and man- 
agement of brain death.350 Organ donation from living unrelated donors was 
recognized in 2007 when the Regulations and Procedures for Organ Donation 
from Living Genetically Unrelated Donors were developed and released.351 
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Today, almost all types oftransplantations, including kidney, liver, heart, pan- 
creas, lungs, corneas, bone marrow, and cardiac valves, are performed in Saudi 
Arabia, whichremains the regional leader in organ transplantation.352 Accord- 
ing to the most recent data published by the International Registry in Organ 
Donation and Transplantation, from 2021, the deceased donor rate is 2.9 per 
million population (pmp), and the living donor rate is 37.10 pmp, slightly less 
than Turkey, South Korea, and Israel. Saudi Arabia’s population is around 35 
million. In the African and Mediterranean Regions, Saudi Arabia has the high- 
est living donor rate from a total of 14 countries.353 


1.2 Regulations 


The documents regulating organ transplantation in Saudi Arabia are the Direc- 
tory of the Regulations of Organ Transplantation laid down by the SCOT which 
the state has endorsed through Ministerial Resolution Nr. 1081/1/29 in 1993 (here- 
after called the Directory). Its endorsement was made possible by prior approv- 
al through the Senior Ulama Commission Decision No. 99 of 1978. In this Deci- 
sion, the board found that the removal of an organ is permitted ifthe need 
arises, there is no risk in the removal, and the transplant seems likely to suc- 
ceed. The removal ofan organ froma dead person is permitted should the need 
arise, should the removal cause no dissatisfaction, and should the transplanta- 
tion seem likely to succeed. The Senior Ulama Commission Decision is attached 
to the Directory of Regulations in an appendix.354 The other relevant document 
is the Regulations and Procedures for Organ Donation from Living Genetically 
Unrelated Donors (hereafter called the Regulations Procedures) of 2007.355 
The Directory outlines the technical and administrative aspects concern- 
ing organ transplantation, scientific definition of brain death, conditions, and 
method of organ retrieval, transferring retrieved organs, distribution of hospi- 
tals tothe transplant centres, distribution of the retrieved organs, criteria to be 
met with for opening new transplant centres both government and private, and 
post-transplant follow-up of patients for various centres. The technical and ad- 
ministrative aspects of organ transplantation are regulated in detail. 
Provision no. 4 of the chapter titled ‘General Regulations’ in the Directory 
allows deceased donation by prescribing that consent must have been ex- 
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pressed during lifetime ina will attested by a court. Ifthe deceased has not left 
awill expressing their will to donate, the deceased's inheritors’ written consent 
is required. A specialized organization’s consent must be obtained before organ 
removal if the deceased is unidentified. Provision no. 3 in the ‘General Regula- 
tions’ requires brain death to be documented by a brain death committee com- 
prising a physician, an administrative director, and a brain death co-ordinator 
(Provision no. 2.a. ‘General Regulations’). 

For living related donation, Provision no. 8 in the ‘General Regulations’ 
requires the existence ofa blood relationship between the donor and recipient 
until the second degree, or the donor should be the wet-nurse or the wet-nurse’s 
children or spouse. The restriction of living donations to related recipients was 
later changed (see below). 

The Directory further requires in Provision no. 8 that the donor should be 
in good health and that the organ donation should not harm the donor or re- 
cipient. The Directory also prohibits transplantation of single organs on which 
the donor’s life depends. The Directory requires free and informed consent for 
living donation: organ donation should be accepted by the donor without any 
social or financial pressure; written consent should be given; the donor should 
have the right to change his mind at any time before surgery; and the donor 
should be informed about all possible and probable dangers resulting from or- 
ganremoval. The Directory also requires living donors to be at least 18 (Provi- 
sion no. 4 ‘Criteria for Living Related Donation’). 

The living unrelated donation was recognized much later in 2007 in the 
Regulations Procedures. The SCOT supervises organ donation from living un- 
related donors according to these regulations. Written consent is required, ac- 
cording to Provision no. 3 of the Regulations and Procedures, after an interview 
by an evaluation committee. The living donor must receive information about 
the results, and consequences of the process. Organ transplantation is permit- 
ted after receiving the donor’s consent, after satisfying medical and psycho- 
logical assessments and after the approval by the SCOT (Provision no. 5 of the 
Regulations and Procedures). Provision no. 12 regulates a charity association 
that guarantees the donor’s health check-up for life and coordinates compen- 
sation for the donor for absence from work and pain caused by surgery. The 
Regulation and Procedures do not explicitly prohibit the sale and purchase 
of organs. However, the Directory of Regulations states that it applies the best 
practice ethics of living organ transplantation to ensure informed consent, do- 
nor autonomy, and donor selection derived from international consensus as set 
out by, for instance, the WHO Guiding Principles for Organ and Tissue Trans- 
plantation and that the aim ofthese regulations and procedures is to prevent 
the practice of commercial transplantation. 
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The Directory of Regulations regulates criteria for organ allocation for each 
organ and in detail. The criteria follow standard medical-technical allocation 
criteria. 


1.3 Assessment 


When comparing the regulations to the Decision by Senior Ulama on organ 
transplantation, itis interesting that the regulations do not reproduce the word- 
ing of the decision, such as that organ transplantation is permitted ifthe need 
arises, there is no risk to the removal, and the transplant seems likely to be 
successful. The reason for this omission might lie in the detailed and medical- 
technical] nature of the Saudi regulations, which presume that organ transplan- 
tation is only conducted if it is safe and necessary. 

Generally, the regulations follow the basic principles of organ transplan- 
tation set up by the international community and represented in the WHO Guid- 
ing Principles.356 The Regulations and Procedures for Organ Donation from 
Living Genetically Unrelated Donors state that the regulations are based on 
the WHO Guiding Principles. The Saudi regulations have also incorporated 
many ofthe Principles, such as accepting live donations only with the donor's 
informed and voluntary consent, ensuring the professional care and follow- 
up of donors, and proper monitoring of selection criteria (Principle 3). In line 
with Principle 3, the Saudi regulations also require that consent be freely given 
without undue influence or coercion. 

Asin Principle 4, the Saudi regulations also ensure that minors are not eli- 
gible for living donations. Furthermore, the sale and purchase are, although not 
explicitly prohibited, not allowed, thus fulfilling Principle 5 ofthe WHO Guiding 
Principles. TheSaudiregulations also follow Principle 9, which requires that 
theallocation be guided by clinicalcriteria and externally justified and trans- 
parent. The Directory has set up detailed requirements for organ allocation. 

Saudiregulations governing consent for deceased donation in general 
fulfilthe requirements of Principle 1. Saudi regulations require consent from 
thedeceased duringtheir lifetime. If no consent was expressed, the next of kin 
must give consent. According to Principle 1, the state's regulations should en- 
surethat there is no reason to believe that the deceased person objected to 
organremoval. However, the Saudi regulation does not ensure this require- 
ment. The next of kin are not held to act by the presumed will ofthe deceased. 
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2. Kuwait 
2.1 In General 


Kuwait initiated its transplantation programmes in 1979 with the first living 
related kidney transplant.357 Many kidney failure patients went abroad to buy 
kidneys beforethetransplantation programme started. To stop this practice, 
kidneys had to be made available in Kuwait.358 The leading organ transplant 
centre in Kuwait, the Hamid Al-Essa Organ Transplant Center, was established 
in 1986.359 A year later, the Decree Law No. 55 on Organ Transplantation Legis- 
lation was issued by the Kuwaiti government.360 From 1979 to 1990, a total of 500 
kidneytransplants were performed in Kuwait. The Iraqi invasion in 1991 caused 
ahiatusintransplantactivities, which resumed in September 1993.36! In 1999, 
thelivingunrelated donor programme was started because the number of kid- 
ney donations remained low. In this programme, an official committee decides 
to accept an unrelated living donor after a psychological assessment of the do- 
nor. The aimis to exclude cases of coercion and apparent exchange of money.362 

Deceased-donor programmes were established in 1996.363 The de- 
ceased-donor programme mainly involved kidney transplants. Another organ 
that was transplanted early was the pancreas. The first deceased pancreas 
transplant was performed in 1987.364 The first liver transplant from a deceased 
donor was conducted in 2018, and the first heart transplant was performed in 
2019.365 A committee for multiorgan transplantation was established in 2015. 
This committee has met on several occasions and passed significant recom- 
mendations emphasizing the necessity of deceased-donor liver and heart trans- 
plants in the country.366 Before the start ofa deceased liver, pancreas, and heart 
transplantation programme, Kuwaiti patients were placed on waiting lists in 
Saudi Arabia and were primarily transplanted with organs from deceased 
Kuwaiti donors. In return, deceased-donor organs have been offered to Saudi 
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centres. Kuwaiti patients requiring organ transplants also travel abroad to the 
United States or the United Kingdom with expenses fully covered by the Kuwaiti 
Government while waiting for some time on US or British transplant lists.367 
Countries with small populations such as Kuwait face challenges establish- 
ing complex organ transplant programmes. Liver and heart transplants require 
askilled surgeon and expert anaesthetist, a perfusionist, intensive care, hepatol- 
ogy, interventional radiology, interventional gastroenterology, pharmacy, immu- 
nologists, an infectious disease specialist, and expert nursing care. Such an ex- 
tensive setup is difficult to attain and maintain withouta large volume of cases.368 
The population of Kuwait is around four million. The number of organ do- 
nations is relatively high. The living donor rate in 2021 was 11.2 pmp, and the 
deceased-donor rate was 5.8 pmp.3®9 In the African and Mediterranean region, 
Kuwait has the fifth highest rate for living organ donation from a total of 14 coun- 
tries and the second highest rate for deceased donation from a total of six 
countries in 2021.370 The data provided by the International Registry in Organ 
Donation and Transplantation show that transplantation activity has been 
continuous and has included deceased organ transplantation.371 


2.2 Regulations 


In 1987, the Kuwaiti government issued Decree-Law No. 55 on Organ Trans- 
plantation.372 According to this law, organ retrieval is allowed from living and 
deceased individuals to maintain the life of another person in need ofan organ 
(Art. 1). Organ donors must be fully competent and have signed written consent 
in the presence of two witnesses (Art. 2), which they may withdraw at any time 
(Art. 4). Consent given from a living person to retrieve an organ for organ trans- 
plantation is not valid ifit causes the death or severely violates the well-being 
of the donor (Art. 3). After a medical examination, the donor must be informed 
of the health consequences of donation in writing (Art. 4). Deceased individ- 
uals must also have given their written consent to donation in the presence of 
two witnesses during their lifetimes (Art. 2). 

The Kuwaiti Law allows organ removal from a deceased person who has 
not personally expressed permission only ifa competent close relative, evena 
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second-degree relative, gives their consent at the time of death. If there are 
more close relatives ofthe same degree present, the consent of all should be 
obtained (Art. 5). In any case, the law prescribes that a written acknowledge- 
ment should be obtained and signed by two competent witnesses certifying 
that no objection by the deceased was acknowledged during their lifetime 
(Art. 5 par. 2). However, in cases where a patient needs an organ and is in dan- 
gerofdying, thelaw permits the removal of organs from corpses after consent 
has been given by a committee of three. In these circumstances, the transplant 
cannot occur until the Minister of Health approves it (Art. 6). 

Before donation, death must be verified by a committee of three special- 
ized physicians, one of whom should bea specialist neurologist or neurosur- 
geon, provided that the surgeon operating is excluded (Art. 5 par. 1). Theselling 
oforgans or receiving any payment in return for organs is prohibited (Art. 7). 
The consequences of violations of this law include imprisonment and fines 
(Art. 10). Thelaw entails anadministrative rule that health care institutions and 
hospitals haveto be officially authorized for retrieval and transplantation by 
the Ministry of Health (Art. 8). 


2.3 Assessment 


Congruent with Islamic legal rules expressed in fatwas on organ transplanta- 
tion, donating vital organsis prohibited. Moreover, following Islamic legal rules, 
organretrievalis only allowed to save another life. The law follows the majority 
opinion inallowing deceased donation. The brain death criteria are not regu- 
latedinthelaw, whichisinaccordance with Islamic legal opinion. The majority 
opinion of legal scholars concedes the criteria defining death to medical science. 

Ingeneral, thelaw incorporates the basic requirements for an ethical reg- 
ulation oforgan transplantation provided by the WHO Guiding Principles.373 
The Kuwaiti law fulfils Principle 5 in prohibiting the purchase or sale of an or- 
gan. Following the WHO Guiding Principles, the consent of the living donor is 
made arequirement for organ removal (Principle 1). Principle 3 requires living 
donorsto beinformed ofthe probable consequences of donation; they should 
belegally competentand act free ofundueinfluence or coercion. Although the 
law fulfils the requirement ofinformed consent and legal competence, it does 
not explicitly state that consent must be given willingly. 

Principle 3 favours living donation to genetically, legally, or emotionally 
related individuals, which the Kuwaiti law does not prescribe. Because the 
law does not mention the selection ofrecipients, it can be assumed by argu- 
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mentume contrario that related and unrelated living donation is permitted. 
The favouring of related living donations expressed in Principle 3 is thus not 
incorporated in Kuwaiti law. 

The WHO Guiding Principles further state that organs from the deceased 
are only to be removed when there is no reason to believe that the deceased per- 
son objected to such removal (Principle 1). Because deceased donation is only 
allowed with the consent or presumed consent of the deceased in Kuwait, do- 
nation follows the opt-in model. If the deceased did not give consent during 
their lifetime according to the rules provided by this law, their relatives need to 
consent while acting by the presumed will of the deceased. According to the 
wording of this law, the relative who is competent to give consent must bea 
‘close’ relative. The law specifies that ifthere is more than one close relative of 
the same degree present at the time of death, all the relatives need to consent 
(Art. 5). The wording of Art. 5, however, raises many questions. What are the 
requirements for being considered a ‘close’ relative? What ifrelatives from dif 
ferent degrees are present at the time of death? Which degree of relatives pre- 
vails? One could assume that the first degree prevails because the first degree is 
closer, but Art. 5 also mentions that a ‘close’ relative could be a relative from the 
second degree. Another problematic issue concerning Principle 1 can be found 
in Art. 6 ofthe Decree-Law No. 55 of 1987, which states that organs can be re- 
trieved froma deceased person ifa recipientis in urgent need, provided the 
Minister of Health has given their approval to this procedure. It is unclear 
whetherthis Provision can override any objection ofthe deceased expressed 
duringtheirlifetime, which would neglect Principle 1, or whether it can over- 
ride the objection ofrelatives. The wording ofthe law is not clear on this matter. 

The Kuwaiti law lacks a Provision fulfilling Principle 2 that prohibits phy- 
sicians who determine a donor's death from being involved in organ removal. 
Furthermore, the Kuwait regulations have not established rules that deter- 
mine the allocation rules to be equitable, externally justified, and transparent 
(Principle 9). 


3. United Arab Emirates (UAE) 
3.4 InGeneral 


Before organ transplantation was performed in the UAE, patients needing 
transplant services were sent abroad. The first living related kidney transplant 
was performed in 1985. In thelate 1980s, two deceased-donor kidney trans- 
plants were performed with organs donated by Eurotransplant.374 In 1993, in 
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line with earlier Saudiand Kuwaiti transplantation regulations, UAE Federal 
Law No. 15 on the Transfer and Transplant of Human Organs was enacted. Al- 
though the law allowed donations from living and deceased donors, it did not 
define death or provide criteria for diagnosing it. Thus, whether physicians 
could rely on the concept of brain death remained unclear. Through the indi- 
vidualand collective efforts of Muslim legal scholars and international fatwa 
committees, the opinion was accepted that brain deathisa form of death and 
that organ removal from a brain-dead person is permitted from a religious 
point of view.375 

In May 2010, UAE Ministerial Decision No. 566 on the Implementing Regu- 
lation ofthe Organ Transplantation Law wasissued. It defined death, permit- 
tingsurgeons to remove organs from brain-dead patients. It also established 
guidelines for multiorgan donation, including kidneys, livers, lungs, pancreas, 
and hearts.376 The legal framework for deceased donation after brain death 
was created after the issuance ofthe Ministerial Decree No. 550 in 2017 by the 
Ministry of Health and Prevention.377 This decree confirmed the legal defini- 
tion of brain death and was complemented by the UAE Federal Decree-Law 
No. 5 of 2016, which allowed transplantation of human organs and tissues.378 
In 2017, the first multiorgan procurement from a brain-dead donor occurred in 
Sharjah. Inthe same year, the first deceased-donor heart transplant was per- 
formed in Abu Dhabi.379 A year later followed the first deceased-donor liver 
transplant, the first single lung transplant, the first double lung transplant and 
the first living donor liver transplant.380 

Therecent and considerable progress in organ transplantation in the UAE 
has accompanied modernization ofthe healthcare system. Federal and local 
governments have jointly established multiple regulatory bodies, such as the 
Ministry of Health, the Health Authority Abu Dhabi (HAAD), the Dubai Health 
Authority (DHA), and the Emirates Health Authority (EHA). These bodies are 
responsible for administering free public healthcare services for UAE nationals. 
Additionally, the Sharjah Health Authority (SHA) was founded in 2010. The UAE 
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Constitution, which provides the legal framework for the federation, grants 
the federal government exclusive legislative powers over a range of issues 
related to the federation. The local governments have jurisdiction over matters 
not assigned by the Constitution to the federal government’s exclusive juris- 
diction and not yet regulated by the federation. While the federal government 
has the exclusive authority to enact laws in the realm of public health, medi- 
cal services, and insurance ofall kinds, the individual Emirates have the duty 
to implement such federal laws, including the power to issue local laws and 
regulations to implement federal legislation.381 The field of organ transplan- 
tation is thoroughly regulated thanks to organizational clarity across the var- 
ious legislative jurisdictions. In the meantime, the UAE Ministry of Health and 
Prevention (MOHAP) has formed anational donors’ registry. According to this 
programme, anyone in the UAE can become a donor or recipient of organs 
regardless oftheir nationality, and information on this is linked to a person's 
Emirates ID.382 

In the UAE, organs have been transplanted regularly from at least 2013 
onwards. Today, almost all types of organ transplant, including kidney, liver, 
heart, pancreas, and lungs, are performed in the UAE.383 According to the most 
recent data published by the International Registry in Organ Donation and 
Transplantation, from 2021, the deceased-donor rate is 3.90 pmp. The popula- 
tion ofthis country is aroundnine million. In the African and Mediterranean 
Regions, the UAE has the highest rate of deceased donation after Iran and 
Kuwait. The living donor rate is 7.40 pmp.384 


3.2 Regulations 


The governing laws in the United Arab Emirates are Federal Law No. 15 of 1993 
on Regulating the Transfer and Transplant of Human Organs,385 Ministerial 
Decision No. 566 of 2010 on the Implementing Regulation of Federal Law No. 15 
of 1993,386 UAE Federal Decree-Law No. 5 of 2016 on the Regulation of Human 
Organs and Tissue Transplantation,387 and the Cabinet Resolution No. 25 of 
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2020. Theseare the executive regulations ofthe UAE Federal Decree Law No. 5 
of 2016.388 

The Federal Law No. 15 of 1993 on Regulating the Transfer and Transplant 
of Human Organs states that living and deceased organ donation is permitted 
to treat and save the life of the recipient (Art. 1). Ifthe removal leads to the death 
ofthe donor or seriously inflicts harm on their well-being, organs cannot be 
donated from aliving person, even with their consent (Art. 3). The medical team 
must inform the living donor ofall established and potential outcomes result- 
ing from the organ removal (Art. 4). The law further states that a living donor 
may retract their offer at any time prior to the removal (Art. 5). 

Deceased donation is allowed on condition that the deceased has ex- 
pressed their will to donate during their lifetime in the form of written con- 
sent signed by the donor in the presence of two witnesses. The will to donate 
during the lifetime or after death must be expressed with full legal capacity 
(Art. 2). Incase the deceased donor has not expressed their will during their 
lifetime, organs may be transferred if the next ofkin up to the second degree 
gives consent according to Art. 6. Ifthere is more than one relative of the same 
degree, amajority consent is required in written form on condition that death 
has been verified by a committee consisting of three physicians, of whom one 
is specialized in neurology. Art. 6 also prescribes that the operating physician 
should not be on the committee. Art. 7 regulates that the sale or purchase of 
organs should be prohibited under threat of punishment (Art. 10). 

The Ministerial Decision No. 566 of 2010 on the Implementing Regulation 
of Federal Law No. 15 of 1993 explains and at points repeats the Provisions of 
Law No. 15. The Ministerial Decision clarifies that “fully capacitated' meansa 
person who is 21 years of age, enjoys mental capacity and has not been inter- 
dicted. According to Law No. 15 of 1993, a person with full capacity can legally 
consent to organ donation. The Ministerial Decision in Art. 3 further prohibits 
the removal ofan organ froma fully or partially incapacitated person and rules 
that the consent of such a person to removal or the approval of their legal rep- 
resentative does not constitute valid consent. 

Art. 2 ofthe Ministerial Decision No. 556 states that human dignity must be 
respected during the removal of the organs and protected from humiliation 
or deformation (Art. 2). The Ministerial Decision repeats in Art. 3 that a living 
person cannot donate vital organs. It adds that reproductive organs or organs 
that might reproduce genetic traits from a living person's body or a human 
cadaver cannot be transplanted into another person’s body. 
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The Ministerial Decision regulates the conditions for ensuring that the consent 
of a living donor is given freely. Art. 4 prescribes conducting all the medical 
tests required to verify that the removal of the organ and the surgery will not 
cause harm to the donor; performing psychological examinations to ensure 
that the donor is acting with free will; and informing the donor of the test re- 
sults, of potential side effects resulting from the removal of the donated organ, 
and of potential side effects to their personal, family, and professional life. 

UAE Federal Decree Law No. 5 of 2016 on the Regulation of Human Organs 
and Tissue Transplantation concerns technical and administrative matters. It 
aims at regulating and developing transplantation operations, preservation 
and transfer of human organs, banning human organ trafficking, protecting 
the rights ofrecipients and donors, regulating the process of donating human 
organs, and preventing the exploitation of the donor’s needs (Art. 3). Law No. 5 
of 2016 regulates hospital licences (Art. 4), the costs of operations (Art. 6), or- 
gan transplantation committees (Art. 10 and 11), the terms of organ transplan- 
tation (Chapters 2 and 3), and penalties (Chapter 4). In Art. 17, the law specifies 
the persons from whom consent need to be obtained ifa person died without 
leaving a will about deceased donation. The persons specified in the law are 
mainly male next ofkin: first, the father, second, the elder son, and so forth. The 
consent of either ofthe spouses comes last. 

Law No. 5 of 2016 further regulates the detailed terms of transfer from 
living donors. Art.12 para. 3 statesthat donation of human organs is limited to 
relatives up to the fourth degree, spouses married for at least two years, rela- 
tives of either spouses as for the other spouse up to the fourth degree, and ex- 
change transfer of organs extracted from the relatives ofthe donor and recipi- 
ent up tothe fourth degree. 

The executive regulations of the UAE Federal Decree Law No. 5 of 2016 are 
formulated in Cabinet Resolution No. 25 of 2020. This resolution regulates the 
requirements for licensing medical facilities and physicians (Art.s 2-4) and 
requirements for post-death donation approval (Art. 6), including the regula- 
tion that a record of individuals willing to donate should be set up (Art. 7). It 
also regulates reciprocal transplantation. Art. 5 states that reciprocal trans- 
plantation is permitted when no kinship ties exist up to the fourth degree. 
Decree Law No. 5 of 2016 and Cabinet Resolution No. 25 of 2020 therefore state 
that unrelated living donation is only possible in a limited way. 

Art.1 of the Ministerial Decree No. 550 of 2017 on the Declaration of 
Death389 defines death as complete cardiac-respiratory arrest and the complete 
and irreversible loss of all brain functions. It further regulates that death is to 
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be declared upon the physician's decision that such arrest and cessation is 
complete and irreversible according to the criteria in this Decree's Annex. The 
Annex isa detailed list of medical criteria for determining death from com- 
plete cardia-respiratory arrest and from complete and irreversible loss ofall 
brain functions. 


3.3 Assessment 


The UAE regulations are in accordance with Islamic legal rulings on organ 
transplantation. Organ donationis permitted inthe UAE in consonance with 
Islamiclegalrules to savelives when it does not involve vital organs without 
which the donor cannot live and when it does not lead to the disfigurement of 
theliving or deceased donor. Furthermore, the brain death criteriainthe UAE 
regulations follow medical criteria. According to Islamic legal scholars, the 
death criteria fixed by the medical sciences can be adhered to for deceased 
organ donation. 

The UAE'sregulation respects Islamic legal opinions expressed about arti- 
ficial reproductive technology by prohibiting the transplantation oftissues 
and organs that could potentially lead to the *mixing of genealogy', which is 
forbidden in In Sunni Islam. Mixing of genealogy’ here means the obscuration 
of clear kinship lines, which Islamic law prohibits because the preservation of 
bloodlines is part ofthe maqasid al-shart'a (goals of the sharia).390 

The UAE regulations also follow the basic principles established by the 
international community and represented in the WHO Guiding Principles. In 
conformity with Principle 2, the physicians determining brain death are not to 
be involved in the organ removal operation. Consent, as foreseen by the WHO 
Guiding Principles, is essential in the regulations of the UAE. Living donorsin 
the UAE must give informed consent and donate willingly, free of undue influ- 
ence or coercion (Principle 3). Principle 3 also requires living donors to be ge- 
netically, legally, or emotionally related to their recipients. The UAE regulations 
fulfil this principle because living donation is permitted for related donation. 

Another concordance between the UAE regulations and the WHO Guiding 
Principles is that the UAE regulations do not allow minors to donate (Princi- 
ple 4). Inthe UAE regulations, only fully legally competent persons can donate, 
which excludes persons under the age of 21. 

The UAE follows Principle 5, which prohibits the sale and purchase of 
organs. The two principles that are not fully adhered to are Principle 1 and 
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Principle 9. Principle 1 states that prior consent is required for deceased dona- 
tion, and ifthe deceased has not expressed their will during their lifetime, it 
has to be ensured that there is no reason to believe that the deceased objected 
to such removal. However, the UAE regulations require the next of kin to pro- 
vide consent ifthe deceased left no will but without specifying that the deci- 
sion hastobe made accordingto the presumed will ofthe deceased. Another 
issue that is not regulated in the UAE regulations is allocation rules, which ac- 
cordingto Principle 9 should be equitable, externally justified, and transparent. 


4. Qatar 
4.1 InGeneral 


In the early 1980s, patients needing organ transplants from Qatar sought 
treatmentabroad. The country's first kidney transplant was successfully per- 
formed in 1986.39! This was followed by the first deceased-donor kidney trans- 
plant in 1988.392 After the passage of Law No. 21in 1997 on the Regulation of 
Organ Transplantation of Human Organs,393 organ transplantation was offi- 
cially legalized in Qatar. The Law was updated and renewed in 2015.394 

The Doha Donation Accord was created in 2009. The Doha Donation Ac- 
cord (DDA) aims to increase organ donations and ensure equitable access to 
organs. The DDA follows the recommendations ofthe Declaration of Istanbul, 
the WHO Guiding Principles, and the Declaration of Istanbul Custodian Group 
and Transplantation Society (TTS). It seeks to encourage organ donation, pro- 
vide optimal medical care for donors and their families, register donors appro- 
priately, and honour those who donate their organs and families. Additionally, 
the DDA aims to ensure that the allocation of organs is made equitably within 
Qatar to suitable Qataris and foreign residents in Qatar alike without regard 
to gender, ethnicity, religion, or social or financial status.395 

This Accord led to the establishment ofthe Qatar Centre for Organ Trans- 
plantation and Qatar Centre for Organ Donation in 2011 and 2012, respectively, 
which have been pivotalin the regulation of organ transplants in the coun- 
try.396 Thetransplant programme has established clinical standards to oversee 
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the entire process of living donation. The programme also documents living 
donation selection criteria that conform to the laws ofthe Qatari government 
andthe principles of medical ethics. The aim is to ensure that the practice of 
organ transplantation complies with the established policies and guidelines, 
that ethical behaviour is maintained, and that there are no disparities in the 
evaluation process, evaluation time scales, selection criteria, or perioperative 
care of living kidney donors ina culturally diverse population.397 

In December 2011, the first deceased-donor liver transplant was per- 
formed, kickstartingthe liver transplant programme in Qatar.398 Since 2016, 
theonly multiorgan transplant programme has been managed by the Hamad 
Medical Corporation in Doha, the most important tertiary healthcare provider 
in Qatar.39? The first lung transplant was performedin 2021, and three lung 
transplants were successfully performed in 2022.400 Pancreas and heart 
transplants have yet to be performed.40! 

Organtransplants have been performed regularly in Qatar since 2002.402 
According to the most recent data published by the International Registry in 
Organ Donation and Transplantation, from 2021, the deceased-donor rate is 
3.80 pmp. Qatar has a population of around 2.5 million. In the African and 
Mediterranean Regions, Qatar has the fourth highest deceased-donor rate 
after Iran, Kuwait, and the UAE. The living donorrate is 10.70 pmp. Thisis the 
sixth highestrateinthe African and Mediterranean region after Saudi Arabia, 
Iraq, Jordan, Syria, and Kuwait.403 


4.2 Regulations 

In Qatar, organ transplantation is regulated under Law No. 21 of 2015 onthe 
Regulation of Human Organ Transplantation.494 According to this Law, sur- 
geons are permitted to transplant an organ from a living person only ifthe 
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transfer is necessary to save the life of the recipient. In addition, the transfer 
is only permitted ifit is the only way to satisfy this necessity and the transfer 
does not endanger the donor's life or health (Art. 4). Art. 12 reiterates that itis 
prohibited to transfer organs from a living person, regardless of the person's 
consent, if organ removal may lead to the death or stoppage of any of the do- 
nor's ‘body’s natural functions”. Law No. 21 also requires the living donor to 
give informed consent. Art. 5 requires the donor to have full legal capacity and 
to give consent in a written form, evidenced by two witnesses. The medical 
authority responsible for undertaking the donation procedure is required to 
verify that the will of the donor is free (Art. 6). According to Art. 7, the donor 
needs to be informed of all potential and inevitable medical consequences 
resulting from organ donation ina written form by a specialized medical team 
after a comprehensive examination of the donor. Art. 8 elaborates on the re- 
quirement of full legal capacity for consent to be considered valid. According 
to Art. 8, children cannot give valid consent, and their parents’ or guardians’ 
consent cannot be considered. In addition, persons with incomplete capacity 
cannot legally consent to organ donation. 

Art. 7 regulates that the donor can retract their consent from donation at 
any time before the operation without restriction or condition. The law requires 
consent not only from the donor but also the recipient ofthe organ (Art. 12). It 
also regulates the competent physician to ensure that the organ transplanta- 
tion is safe for the recipient by verifying that the organ to be transferred is 
valid for donation, free from any disease, and suitable for the recipient’s body 
(Art. 12). Living donation in Qatar’s Law No. 21 is in principle permitted as a re- 
lated donation up to the fourth kinship degree (Art. 6). Unrelated living dona- 
tion is only allowed when a patient is in urgent need of the organ. In this case, 
the Medical Ethics Committee needs to permit the procedure (Art. 6). 

Law No. 21also permits deceased donation (Art. 4). Thelaw defines death 
asthe irreversible cessation ofthe heartand respiratory system or irreversible 
cessation of all brain functions. Consent is also required for deceased dona- 
tions. Art. 5 also applies to deceased donations. The donor must give written 
consent during their lifetime, evidenced by two witnesses. If the deceased 
donor has left no consent in the required form, the consent ofthe deceased 
donor's nearest relative with full capacity up to the second degree is required. 
Ifthere are multiple relatives ofthe same rank, the consent of allis needed. 
The relative's consentis required in written form evidenced by two witnesses, 
parallel to the Provision of Art. 5 (Art. 13). However, Art. 13 further prescribes 
that organs will not be removed if the deceased had objected to organ trans- 
plantation while alive either in written form or as testified by witnesses of full 
legalcapacity. The donor's death needsto be verified unanimously, according 
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to a written report issued by a committee of three specialized medical doc- 
tors, includinga neurologist. The doctor performingthe organ transplanta- 
tion operation should not be part ofthe committee determining the donor's 
death (Art. 13). 

Last, Law No. 21's Art. 10 forbids the trade of organs by sale or purchase in 
addition to advertisement, promotion, or brokerage in matters related to organ 
transplantation. 


4.3 Assessment 


Qatar's law on organ transplantation fulfils the religious-legal criteria estab- 
lished by Islamic legal scholars. In line with Islamic legal rulings, Qatar permits 
organtransplantation when the procedure does not harm the donor's life or 
body significantly andifthe procedure leads to the saving of another's life. Also, 
according to the majority opinion of Muslim legal scholars, which says that 
death is to be determined by physicians, the death criteria used in Qatari aw 
corresponds with the standard medical criteria for diagnosing death. 
Qatarilaw adheres to many ofthe principles set forth by the WHO Guiding 
Principles, such as Principle 2, which stipulates that physicians determining 
brain death arenotto be involved in organ removal operations. The law also 
adheres to Principle 3, which states that living donors must give informed con- 
sent and donate willingly and without external influence or coercion. Principle 
3 favours related living donations. This aspectis also incorporated in Qatarilaw 
because living donation is permitted in principle for living related donations, 
and unrelated living donation is only allowed under certain circumstances. 
Principle 4, which prohibits minors from donating, is also upheld in Qatari 
law as only fully legally competent persons may donate. The Qatari regulation 
has also fully incorporated the principle that deceased donation is only ethi- 
cal when it ensures that the deceased expressed no objection to organ donation 
during their lifetime (Principle 1). Law No. 21 also follows the principle that or- 
gan transplantation should be altruistic and not a commodity to sell or pur- 
chase (Principle 5). Inline with Principle 6, Qatarilaw also prohibits the adver- 
tisementand brokerage of organ transplantation. The only issue Qatar has not 
explicitly regulated is allocation (see Principle 9). However, the Doha Dona- 
tion Accord (DAA) requires that organs be distributed equitably and fairly. 
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5. Bahrain 
5.1 In General 


The first organ transplant, a kidney transplant, was performed in 1995. The 
initiation of the living related donation programme followed a year later.405 In 
1998, Law No. 16 was enacted to regulate the transfer and transplantation of 
humanorgans.°6 The first deceased kidneytransplant was performedin 2001.407 

In 2020, the parliament approved amendments to the 1988 Human Organ 
Transportand Transplantation Law with the title Resolution No. 82 of 2020 Con- 
cerning the Formation ofthe Central Committee for the Transfer and Transplan- 
tation of Human Organs and the Rule and Procedures Regulating its Work. Ac- 
cording to this Resolution, the central committee’s task involves organizing the 
transfer, cultivation, preservation, and development of human organs; prevent- 
ing trafficking; protecting the rights of persons from whom and to whom organs 
are transferred; regulating the process of donating human organs; and prevent- 
ing exploitation of the needs of the patient or donor. Furthermore, the commit- 
tee maintains a register of individuals who agree to live or postmortem donation 
(Art. 2 and 4).408 

Bahrain has a population ofaround 1.4 million. The country is making a 
concerted effort to improve its renal centre and increase the number of trans- 
plants performed.4°9 However, Bahrain’s efforts to develop a systematic 
approach are still in their early stages. Official data on organ donation and 
numbers of annually transplanted organs are currently not available.110 The 
International Registry in Organ Donation and Transplantation (IRODaT) has 
only published numbers for 2004 and 2005, with only living kidney donations 
reported in 2004 and living and deceased kidney transplants performed in 
2005.411 Between 1995 and 2013, a total of 120 renal transplants were per- 
formed: 100 living donations and 20 deceased donations.412 This averages 
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6.6 kidneys per year, which is a meagre number. At present, only living and 
deceased kidney transplants are conducted in Bahrain, and patients in need 
ofother organs such as the liver, lung, and heart are sent to countries such as 
Saudi Arabia and Jordan in collaboration with the SCOT.413 The difficulties in 
establishing an effective organ donation programme may be linked to the po- 
litical unrest that Bahrain experienced from 2011 to 2014 and the government's 
subsequent focus on re-establishing and strengthening power.414 


5.2 Regulations 


Thelaw governing organ transplantation in Bahrain is Decree Law No. 16 of 
1998 Concerning the Transfer and Transplantation of Human Organs.415 Or- 
gan donation from alivingor deceased personis permitted in Bahrain on con- 
dition that a specialist doctor performs the operation and the organ trans- 
plantation saves the life ofthe recipient (Art. 1). According to Law No. 16, prior 
consent must be given for living donation (Art. 2). The donor must have full 
legal capacity, and consent must be given in written form and attested by two 
witnesses (Art. 2). However, the living donor cannot consent to the donation 
ofan organ that leads to their own death or severely damages their well-being 
(Art. 3). Art. 4ofthe Law No. 16 establishes that for consentto be legally valid, 
thelivingdonor mustbe informed ofall actual and potential health outcomes 
from the organ removalin a written form by a committee of specialists after a 
comprehensive health examination. The same article provides that the donor 
can retract their consent at any time before the operation and that they may 
not recover the organ donated after the transplant operation. 
Consentisalso required for deceased donation during lifetime according 
to Art.2. For deceased donation whenthe deceased have not expressed their 
will about post mortem donation in written form, the next of kin must give 
consent instead (Art. 2). The next of kin are defined by Art. 5 to be relatives up 
to the second degree. A majority agreement is required if many relatives are 
ofthesamerank. Organs are not to be removed ifthe deceased has expressed 
any reluctance to donate an organ during lifetime. This declaration must be in 
written form and witnessed by two persons of full legal capacity. Art. 6 estab- 
lishes an exception to Art. 5that overrules the relatives’ reluctance to donate. 
The Minister of Health can give consent to transplant the organs ofthe de- 
ceased instead on condition that a medical committee of specialist doctors 
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recommends organ removal, the recipient urgently needs the organ to survive, 
and the deceased donor has not objected to the transfer during lifetime. Brain 
death must be diagnosed by a medical committee ofthree specialist doctors, 
includinga neurologist, to conclusively verify the death before the operation. 
The doctor performingthe organ transplantation operation cannot be a mem- 
ber of this committee (Art. 5). 

Law No. 16 also prohibits the sale and purchase of organs in Art. 7. Sanc- 
tions and punishments are established in Art. 10 for persons violating the 
Provisions ofthis Law. 


5.3 Assessment 


Bahrainilaw on organ transplantation fulfils the religious-legal criteria ex- 
pressed in fatwas. Following Islamic legal rulings, Bahrain permits organ 
transplantation on condition thatit is necessary to save another person's life 
andthat organ removal does not catastrophically harmthe living donor. Also, 
according to the majority opinion of Muslim legal scholars, which says that 
death is to be determined by physicians, the death criteria used in Bahrain's 
law corresponds with the standard medical criteria for diagnosing death. 
Bahraini law adheres to many ofthe principles set forth in the WHO Guid- 
ing Principles. Principle 2, which stipulates that physicians determining brain 
death arenotto be involvedin the organ removal operation, isincorporated 
in Bahraini law. The law also adheres to Principle 3, which states that living 
donors must give informed consent and donate willingly and without external 
influence or coercion. Principle 3 favours related living donations but does not 
restrict them to related donations. Bahraini law does not address this topic. 
Therefore, Bahrainilaw can be assumed not to differentiate between related 
and unrelated living donations as long as the Provision of informed consent is 
fulfilled. Furthermore, Principle 4, which prohibits minors from donating, is 
also upheld as only fully legally competent persons may consent to donation. 
The Bahraini regulation has also fully incorporated the principle that 
deceased donation should be allowed on condition that the deceased had no 
objection during their lifetime to organ donation (Principle 1). A Provision that 
stands out in comparison to other Gulf states is that for deceased donation: the 
Health Minister’s approval can overrule the family’s decision not to donate the 
organs oftheir kin. Principle 1is nevertheless observed because the Minister 
cannot consent if the deceased has expressed their reluctance to becomea 
post mortem donor. Law No. 16 also follows the principle that organ trans- 
plants should be altruistic and organs should not be a commodity to be sold or 
purchased (Principle 5). Anissue that Bahrain has not addressed in its law is 
the question of allocation, which should be equitable according to Principle 9. 
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6. Oman 
6.1 InGeneral 


In the early 1980s, Oman adopted the model of sending donors and recipients 
abroad. The Ministry of Health ofthe Sultanate of Omansigned an agreement 
with Oxford University to transplant kidneys to Omani patients from living re- 
lated donors.416 The first living related kidney transplant was performed in 
1988, when oneliving-donor and two deceased-donor transplants were per- 
formed.*17 In the same year, the Oman Renal Transplantation Program was 
established as a joint venture between the Ministry of Health and Sultan Qaboos 
University that accepted only deceased donors and living related donors.41$ 

The Ministry of Health issued in 1994 Ministerial Decree No. 8 of 1994 reg- 
ulating organ transplantation in Oman. The Decree permitted transplants only 
fortransplants fromliving donors related by blood or marriage and deceased- 
donor transplants, outlined the criteria for establishing brain death, and pro- 
hibited the commercialization oftransplantation.41? In 2018, the Ministry of 
Health issued the Ministerial Decision No. 179 of 2018 on the Regulation Regard- 
ingthe Transfer and Transplantation of Human Organs and Tissues. It also 
repealed Ministerial Decree No. 8 0f1994.*20 Ministerial Decision No. 179 of 2018, 
affirmed Oman's position on the legality of organ transplantation. The deci- 
sion confirms the legality of brain-death donation under certain circumstanc- 
es. The new Ministerial Decision regulates the conditions of organ donation 
in greater detail than the Ministerial Decree of 1994. In 2022, the Ministry of 
Health issued the Ministerial Decision No. 298 of 2022 Amending Provisions of 
theRegulation Regarding the Transfer and Transplantation of Human Organs 
of Tissues (Ministerial Decision No. 179 of 2018) and replaced Art. 11 by intro- 
ducing a new Provision on brain death.421 

The Ministry of Health is currently taking steps to streamline organ trans- 
plant procedures and prioritize those in need ofa kidney or liver by medical 
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condition422 with the establishment of a database, including registration ofall 
patients who require organ transplant and their registration in a national wait- 
inglist. Furthermore, the Ministry of Health aims to develop organ transplan- 
tation, including the dissemination of awareness among all sectors of society 
on the significance of donating organs before or after death.423 

Official numbers on organ transplantation in Oman are difficult to obtain. 
The International Registry of Organ Donation has no data except for the living 
donor rate in 2021, which is at 0.40 pmp-a meagre number.424 Oman has pop- 
ulation size of 4.5 million. Accordingtoa transplantation doctor cited in a news- 
paper in January 2023, 330 organ transplants have taken place since 1988, 
317 of which were kidneys and 13 livers. Of these, 300 kidneys were transplant- 
ed from living donors, and 17 were taken from brain-dead donors. Liver trans- 
plants have been performed in Oman since 2021.425 According to the WHO, the 
primary transplantation source is living unrelated transplantation or commer- 
cial transplants performed abroad. Currently, major problems include an in- 
sufficient number ofliving related transplants, few deceased-donor transplants 
and the low availability of hearts, livers, and pancreases for transplantation.426 


6.2 Regulations 


The Ministerial Decision No. 179/2018 Regardingthe Regulation ofthe Transfer 
and Transplantation of Human Organs and Tissues?#2’ (hereafter the Ministe- 
rial Decision) defines donation as alegalactin which a living person agrees that 
any of their human tissues or organs are transplanted into the body of another 
living person without compensation. The Ministerial Decision also permits 
transplantation for the purpose of preserving life and for therapeutic purposes 
(Art. 13). It prohibits transplantation when this is likely to bring about the death 
ofthe donor, cause severe damage to or impede any ofthe functions ofthe 
organs ofthe donor, or when the donor is afflicted with a disease that is likely to 
cause harm to the health ofthe recipient (Art. 6). 

Alltypesofdonationare subjectto the written consent ofthe donor. Prior 
totheorgan transplantation procedure, a specialist doctor is required to con- 
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ducta comprehensive medical examination ofthe donor and to ensure the 
donor is well informed about the health risks that may result from the removal 
ofthe organ (Art. 8). The Ministerial Decision also prohibits the exposure of 
thedonorto any psychological pressure, financial or moral coercion, or any 
otherinfluence whatsoever intended to obtain such consent (Art. 7). Further, 
without any conditions or restrictions, the donoris given therightto withdraw 
consent at any time before the transplantation operation is initiated (Art. 9). 

For living donation, the regulation additionally requires the donor to 
have reached the legal age of majority and to have full legal competence for 
legally valid consent (Art. 4). Living donation is permitted in the case of related 
donation. Art. 4 requires the donor to be a relative of the recipient up to the 
fourth degree. In exceptional cases, when the recipient is in dire need ofthe 
transplant, the same article provides that donation may be made by a nonrel- 
ative, subjecttothe approval ofa committee formed bythe Minister of Health 
(see Art. 2). Accordingto Art. 3, the committee is responsible for developing 
clinical evidence and protocols, medical ethics for organ transplantation, 
and defining organ allocation criteria and waiting lists. 

For deceased donation, the Ministerial Decision's Art. 10 requires the fol- 
lowing conditions to be met: Firstly, there mustbe a written willin place. If the 
deceased has notleft a will expressing their consent, consent mustbe obtained 
from the next of kin; secondly, death must be established according to Art. 11 
ofthis Ministerial Decision. Art. 11 was later altered by Ministerial Decision 
No. 298 of 2022 Amending Provisions ofthe Regulation ofthe Transfer and 
Transplantation of Human Organs and Tissues. Art. 11 of Ministerial Decision 
No. 298 of 2022 requires death to be confirmed in a report by two physicians 
specialized in neurology, anaesthesiology, or intensive care and requires that 
neither ofthem be involved in the transplantation procedure. 

The Ministerial Decision also prohibits a physician from conductingan 
organ transplantifthey become aware that the organ to be transplanted has 
been obtained in return for compensation (Art. 16). Furthermore, the Ministe- 
rial Decision prohibits the sale and purchase of organs (Art. 21) and cases where 
transplantation could lead to a ‘mixing of lineages’ (Art. 20). Chapter VIL ofthe 
Ministerial Decision defines penalties in case of violations of its Provisions. 


6.3 Assessment 


Oman's law on organ transplantation fulfils the religious-legal criteria ex- 
pressed in fatwas. In line with Islamic legal rulings, organ transplantation is 
permitted on condition that it is necessary to save another person's life and 
that organ removal does not catastrophically harm the living donor. Also, 
accordingto the majority opinion of Muslim legal scholars, which says that 
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death is to be determined by physicians, the death criteria are not defined in its 
regulation. Oman’s regulation only provides the administrative rules by which 
death needs to be determined. In Oman’s case, death needs to be confirmed 
by medical experts. 

Interestingly, Oman’s regulation on organ transplantation respects Is- 
lamic legal opinions expressed in the context of artificial reproductive tech- 
nology by prohibiting the transplantation of tissues and organs that could 
potentially lead to the ‘mixing of genealogy’. In Sunni Islam, Islamic scholars 
prohibit assisted reproductive treatments involving third parties because they 
could lead to a ‘mixing of genealogy’. Mixing of genealogy’ here means the ob- 
scuration of clear kinship lines, which Islamic Law prohibits because the pres- 
ervation of bloodlines is part of the maqdsid al-shari a (goals of the sharia).428 

The Omani Ministerial Decision adheres to many of the principles set 
forth by the WHO Guiding Principles. Principle 2, which stipulates that physi- 
cians determining brain death are not to be involved in the organ removal 
operation, is incorporated in Omani law. The law also adheres to Principle 3, 
which states that living donors must give informed consent and donate will- 
ingly and without external influence or coercion. Principle 3 is also respected 
in Oman’s regulation favouring living related donation: unrelated living dona- 
tion is only permitted in exceptional cases. Furthermore, Principle 4, which 
prohibits minors from donating, is also respected in Oman’s regulations, as only 
fully legally competent persons may consent to donation. Principle 9, which 
postulates equitable allocation rule to be regulated by states in their national 
laws, is addressed in Oman’s Ministerial Decision in so far as the it states that 
acommittee needs to define the allocation rules for organ distribution. 

According to Principle 1, organ removal from a deceased donor is ethical 
because the deceased has not objected to the donation. Oman’s regulation re- 
quires that the deceased’s consent was expressed during their lifetime. Only 
exceptionally when the deceased has not left a will can the next of kin consent 
tothe organ donation. However, Oman’s regulation does not require the next 
of kin to act according to the presumed will of the deceased. 


7. Yemen 

7.1 In General 

In 2023, Yemen enters the ninth year ofa conflict that has led to an acute human- 
itarian crisis. The prolonged conflict compounded by the ongoing macroeco- 
nomic crisis, recurring natural disasters, such as droughts and floods, has led 
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to high levels of food insecurity and a lack of access to essential services. The 
Yemen Report published by the United Nations Office for the Coordination of 
Humanitarian Affairs estimates that in 2023 some 21 million people (out ofthe 
population of 30 million) will need humanitarian assistance, including some 
13 million in acute need. The humanitarian crisis has affected Yemen's health 
system, which is on the brink ofcollapse.429 The WHO reports that in 2020 more 
than 17 million people needed healthcare services, and the numbers have in- 
creased sincethen. Accordingto the WHO, only 5096 of health facilities are fully 
functioning, and those that remain open lack qualified health staff, basic 
medicines, medical equipment, and other essential supplies.430 

In this unstable political environment and this humanitarian crisis, a 
nongovernmental Yemeni organization, the Yemen Organization for Com- 
bating Human Trafficking, has reported that 300 documented cases of organ 
sales havetaken place sincethe start ofthe war in March 2015. For these organ 
sales, Yemeni people have been trafficked to Egypt. The NGO has also stated 
thatthereal numbers could be much higher as many cases remain unreported 
due to the illegality ofthe practice.431 

These circumstances preclude the sophisticated medical environments 
required to meet the physical and psychological demands made by organ trans- 
plants: organ transplantation is not practised in Yemen. In the literature, a re- 
port can be found on the first kidney transplantations in Yemen, which took 
place in 2003. It was also reported that the medical equipment and supplies 
were overwhelmingly lacking. The report also stated that data presented at 
the First International Congress of Uro-Nephrology in Aden in 2003 showed 
that around 30% ofall patients in need of haemodialysis die within two years 
in Yemen. Patients who can afford to travel abroad go to India or the Philip- 
pines to receive a transplant. The first organ transplant in Yemen was possible 
after Law No. 26 of 2002 Regarding the Practice of the Medical and Pharma- 
ceutical Professions was enacted.432 No other data or reports can be found on 
the further development of organ transplantation in Yemen. 
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7.2 Regulations 


The Law No. 26 of 2002 Regarding the Practice ofthe Medical and Pharmaceu- 
tical Professions433 governs organ transplantation in Yemen. According to 
Art. 27, transplantation is allowed on condition that the requirements for 
organ transplantation are met: the health condition ofthe donor must allow 
thedonation without affectingtheir health significantly; the receiver must need 
anorgantransplant; andthe organto betransferred mustbe in good condition. 
Additionally, organs froma living donor can only be transplanted from a first- 
orsecond-degree relative, and the donor should be above the age of20. These 
conditions need to be confirmed by a medical specialist committee prior to the 
operation (Art. 27). 

Organ transplantation is allowed provided that both the donor and the 
recipient are informed about the procedure and the risks, and that free, in- 
formed consent is obtained in written form (Art. 24 and 27). The donor has the 
rightto withdraw their consent atany given time beforethetransplantation 
(Art. 28). Furthermore, Art. 29 prohibits the transfer oforgans from persons 
without legal competence because they cannot express their will in a valid 
form. Art. 27 prohibits transplantation under conditions that are contradic- 
tory to the ethics ofthe medical profession, such as the organ trade. Chapter 6 
of the Law regulates the penalties in case of violation. 


7.3 Assessment 


Yemen's law on organ transplantation fulfils the religious-legal criteria ex- 
pressed in fatwas. In line with Islamic legal rulings, organ transplantation is 
permitted on condition that the recipient needs an organ, which can be sub- 
sumed under the criteria for savinga life expressed in fatwas. Yemeni law also 
fulfils the criteria established in fatwas that a donation is only permitted when 
it does not harm the donor. Yemeni law ensures this by prescribing health 
check-ups prior to donation. 

Yemeni law respects many principles set forth inthe WHO Guiding Prin- 
ciples. The law adheres in its regulations to Principle 3, which states that living 
donors must give informed consent and donate willingly and without exter- 
nal influence or coercion. Principle 3 also favours living related donations. 
Yemen's Law also respects Principle 3 in that unrelated living donation is not 
permitted. Furthermore, Principle 4, which prohibits minors from donating, 
is also upheld as only fully legally competent persons may consent to donation. 


433 Law No. 26 of 2002 Regarding the Practice of the Medical and Pharmaceutical Profes- 
sions, Yemen. 


Organ Transplantation Laws in MENA States 103 


Yemeni law also adheres to the WHO Guiding Principles by prohibiting the 
organ trade (see Principle 5). 

Thelaw in Yemen does notregulate deceased donation, which means that 
deceased donation is not permitted. This goes against the majority view of 
Islamic legal scholars that deceased donation is permitted under some condi- 
tions. The nonregulation of deceased donation also contradicts Principle 1 of 
the WHO Guiding Principles because Principle 1 requires the regulation of con- 
sent for deceased donation. Yemeni law does not address allocation issues 
either (Principle 9). 


III. The Levant and Iran 


1. Jordan 
1.4 InGeneral 


Jordan is one ofthe first countries in the region to have conducted organ 
transplantation in its hospitals. The first kidney transplant was performed in 
1972. Jordan was also one ofthe leading countries in developing legislation to 
regulate organ donation, transfer, and transplant.434 This issue is addressed 
inJordan by Law No. 23 0f1977, which concerns benefiting from human organs, 
as well as by updates to the lawin 1980 and 2000. These laws define organ trans- 
plantation as the removal, excision, or extraction of an organ from a living per- 
son or cadaver and the organs' modification or implantation into a living 
human beneficiary. They also specify the conditions for transplant centres to 
bequalifiedto perform operations and donations after brain death. Jordan has 
also established a National Committee, headed by the Minister of Health and 
Doctors Syndicate, to organize the donation of organs.435 

The first heart transplant was performed in1985, the first lung transplant 
in1997, and the first liver transplant in 2004.436 In 2010, the National Center of 
Organ Transplantation was founded in collaboration with hospitals and local 
and regional bodies to develop and regulate organ donation and transplanta- 
tion, the exchange of information and expertise in this area, awareness rais- 
ing, and encouraging organ donation and transplantation. The Center has set 
standardsand created a nationalregister for organ donation. However, these 
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services need competent management and further cooperation and coordina- 
tion between all stakeholders, particularly concerning data and information 
inthis area.437 

The data published by the International Registry in Organ Donation and 
Registration show that organ transplantation has been performed in Jordan 
regularly since 2003. Kidney transplants have been performed from deceased 
donors since 2004. Livers are also transplanted regularly. The first deceased- 
donor liver transplant was in 2017, and the numbers have increased every year 
sincethen.438 The most recent numbers published by the International Reg- 
istry in Organ Donation and Registration in 2021 show that the living donor rate 
inJordanis relatively high at19.42 pmp, rankingJordan eighth in the world and 
thirdinthe African and Mediterranean region after Saudi Arabia and Iraq. 
However, Jordan's deceased-donor rate is the lowest among the six states that 
conduct deceased donations in the African and Mediterranean region with a 
rate of 0.19 pmp.439 

InJordan, the health situation is relatively good due to stable political con- 
ditions. However, the economic environment is challenging for many people. 
Incidents oforgantrading have beenreported. In Jordan, poverty affects a sub- 
stantial proportion ofthe population, especially migrants and refugees from 
the neighbouring states in crisis, such as Palestine, Iraq, and Syria. In the past 
few years, the organ trade has been reported to flourish in the black market, 
although no reliable estimates have been advanced.440 


1.2 Regulations 


Organ transplantation is addressed in Jordan by Law No. 23 0f1977 Regarding 
the Utilization of Human Organs.441 Amendments to this Law were made in 
1980 by Amendment Law No. 18442 and 2020 by Amendment Law No. 23.443 
Art.3 of Law No. 23 regulates the conditions that need to be met when remov- 
inganorgan for transplant: living and deceased organ transplantation must 
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comply with the fatwas issued by the Jordanian Iftaa Council; organ transplan- 
tation must be performed in hospitals that fulfil the medical and technical 
requirements for organ removal by a team of specialized physicians; and last- 
ly, medical assessment ofthe living donor and therecipient must be conducted 
priortothe operationto determine whether the donor's health allows for safe 
organ removal and whether the recipient needs an organ donation. Other con- 
ditions are set by Art. 4 for legal organ removal: itis prohibited to remove vital 
organs that lead to the death ofthe donor even if the donor has given consent; 
the fact that organ removal does not endanger the donor's life needs to be con- 
firmed by a committee of three specialized physicians; and the conscious and 
fully competent donor needs to give consent in writing prior to organ removal. 

Art.5 regulates that the donor must have expressed consentin a written 
and signed will duringtheir lifetime for deceased donation to be legal. If such 
awilldoes notexist, the deceased's parents or, intheir absence, the legal guard- 
ian mustconsent. The Law further prohibits deceased-donor organ transplan- 
tation before verifying death (Art. 8). Death must be verified in a medical re- 
port given by a committee ofthree physicians specializing in neurology, neu- 
rosurgery, and anaesthesiology (Art. 9). The physicians involved in determining 
death must nottake partinthe organ transplantation operation (Art. 8 and 9). 
Organ removal is permitted from unidentified deceased persons within 24 
hours ofdeath and with the approvalofthe public prosecutor (Art. 5). Thelaw 
prohibits organ removal for deceased donation ifit leads to a visible deforma- 
tion ofthebody becauseitundermines the hurma (dignity) ofthe deceased's 
body (Art. 7). The sale and purchase of organs are prohibited (Art. 4). Penalties 
in case of violation ofthe law are regulated in Art. 10. 


1.3 Assessment 


Jordan’s law on organ transplantation accords with the Islamic legal principles 
expressed in fatwas. Following majority Islamic legal opinion, Jordan's law 
permits organ transplantation to save a life on condition that it does not involve 
the removal ofa vital organ ofa living donor. Jordan'slaw also permits deceased 
donation in concordance with Islamic rulings, which means that the death cri- 
teria arelefttobe determined by medical professionals. Furthermore, Jordan 
hasregulated that organ removal from a deceased shall not deform the corpse. 
The deformation ofthe corpse and, thus, the violation ofthe deceased's hurma 
(dignity) is a significant concern from an Islamic legal point of view. Jordan's 
law hasincorporated this ruling. In contrast to most other Muslim-majority 
states, Jordan's law grants religious actors an official role. Jordan's law stipu- 
lates that the Jordanian Iftaa Council's rulings on brain death should be re- 
spected in organ transplantation procedures. 
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Jordanian law adheres to Principle 2 of the WHO Guiding Principles, which 
stipulates that physicians determining brain death should not be involved in 
organremoval. Furthermore, Principle 4, which prohibits minors from donat- 
ing, is also respected, as only fully legally competent persons may consent to 
donation. Principle 5is also upheld because Jordan prohibits the sale and pur- 
chase of organs. 

Thelaw does not fully adhere to Principle 3 ofthe WHO Guiding Principles. 
Jordanianlaw requires consent for organ removal froma living person. How- 
ever, the law does not stipulate that the consent should be willing and informed 
through, for instance, the Provision of prior information about the risks of 
organ donation or that consent should be obtained without coercion. Princi- 
ple 3 also expresses its favouring of living related donation. Jordan's law does 
not fulfil this criterion because it does not restrict living donations to a specific 
group of people. 

Principle 1 of the WHO Guiding Principles requires as a minimum that 
deceased donation is not to be performed ifthe deceased has expressed their 
refusal to donate post mortem. Jordanian law grants the will ofthe deceased 
priority status because it requires the deceased’s consent expressed during 
lifetime for organ donation. If the deceased has left no will, the parents or the 
legal guardian’s consent is needed. However, the law in Jordan does not require 
the parents or the legal guardian to act according to the deceased’s will. Ifthe 
parents or the legal guardian of the deceased gives consent that ignores the 
deceased’s reluctance to donate an organ, Principle 3 of the WHO Guiding Prin- 
ciples is violated. The Jordanian Law is also ethically problematic because it 
does not address the allocation criteria for organs. 


2. Syria 

2.1 InGeneral 

Organ transplantation in Syria is governed under Law No. 30 of 2003.444 Before 
the promulgation of this law, Law No. 31 of 1972 and its amending Law No. 43 of 
1986 governed this issue. In an exemplary manner, Syria implemented organ 
transplantation regulations before the first ever organ, a kidney, was trans- 
planted in 1985.445 The Law No. 31 of 1972 and the amended No. 43 of 1986 were 
issued to encourage people to donate their organs to save the lives of other 
people who are in need. However, it quickly became evident that the purpose 
was notachieved. Firstly, the practical application of these laws resulted ina 
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lack of donations. And secondly, a global organ trade began, creating a signifi- 
cantrisk for patients who needed atransplant and did not have enough money, 
tothe extent that some died for lack of an organ. These factors led to the prom- 
ulgation of Law No. 30 of 2003 to encourage donors and to facilitate proce- 
dures ina way that matched the accelerated scientific progress in this area.446 

In2004, Regulatory Decision No. 73/T, wasimplemented that contained 
instructions to control the black market of organ trade. Because organ traffick- 
ing was not punishable in the Law of 2003, this new Regulatory Decision filled 
this gap, making organ trafficking punishable by imprisonment anda fine. 
Another positive effect was the increased rate of kidney transplants inside the 
country and the lower rate of foreign travel for organ transplants.447 Although 
thelaws issued in 2003 and 2004 were a significant step towards regulating 
transplantation, the practice ofkidney selling by unrelated living ‘volunteers’ 
continued to flourish through disreputable brokers, especially in the private 
sector. This practice has raised severe ethical concerns over organ commercial- 
ism, exploitation of financially disadvantaged persons, and the undermining 
of public trust in the transplant system.448 

InJanuary 2008, the government of Syria made anew attempt to offset this 
dilemma by issuing an administrative order restricting kidney transplants to 
the public sector and increasing the number of public centres for transplanta- 
tion from three to eight.449 The administrative order seemingly managed to 
oust the intermediaries and brokers but the practice ofkidney selling contin- 
ued to flourish in the public sector. The government had difficulty controlling 
this practice because the committees that interviewed donors and recipients 
to ensure that consent was freely given could not fully ascertain the absence of 
any monetary exchange in private between donor and recipient.45° 

The situation has again changed since the start of the Syrian conflict, 
which began in 2011. The Syrian conflict has destroyed much ofthe country’s 
infrastructure, and the difficult humanitarian situation has also affected health 
workers and facilities. The Syrian conflict has affected all aspects of organ trans- 
plant, paralysing new projects and negatively affecting existing programmes. 
More than 50% of kidney transplant physicians and surgeons no longer prac- 
tise transplant medicine in Syria because they have left the country or the 
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organ transplantation centres have become non-operational. The number of 
operational kidney transplant centres has decreased from eight in 2010, dis- 
tributed over three cities, to only four in 2013, all located in Damascus. The 
number of centres in Damascus had increased by 2019 to six centres.151 Since 
the war began, accessible and timely Provision ofimmunosuppressive drugs 
for all patients in all provinces has beena leading challenge for health author- 
ities and transplant patients. This difficulty has led to adverse medical con- 
sequences for patients. A project to initiate liver transplants came toa halt 
mainly because foreign trainers could not visit Syria.452 

A deceased-donor programme is still not available in Syria. In its absence, 
the need for an unrelated kidney donor programme has increased.453 Even 
with the limited transplantation resourcesin Syria, the numbers of living organ 
donations performedinthe country are high in comparison to other countries 
intheregion. The most recent reports state that organ transplantation from 
living unrelated donorsis also practised when consent is given 'freely' on con- 
dition of payment between organ recipient and donor or through a broker.454 

In2010, before the war, 385kidney transplants were performedinSyria.455 
This number declined by 60% to 154 in 2013 before increasing to 329 transplants 
in 2022. Only kidneys have been transplanted in the last ten years, except for 
two liver transplants in 2019 and 2016.156 The worldwide living donor rate in 
2021 for Syria was 17.20 pmp. Syria ranks fourth in the African and Mediter- 
ranean region after Saudi Arabia, Iraq, andJordan. As mentioned, deceased- 
donor transplantation has never been performed in Syria.457 


2.2 Regulations 


The law governing organ transplantation in Syria is Law No. 30 of 2003.458 This 
law replaced Law No. 31 of 1972 and its amending Law No. 43 of 1986 (Art. 10 of 
Law No. 30). Law No. 30 states that organ transplantation from a living donor 
is permitted by specialists and in medical institutions by the Ministry of Health 
(Art. 2 and 1). Living organ transplantation is not permitted if it involves an 
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organ thatis essential forlife, even ifthe donor has consented (Art. 2). Organs 
may betransplanted only from fully legally competent persons and after ob- 
taining written consent. Minorsare not permitted to donate unless the recip- 
ient and the donor are twins and after the parents’ or the legal guardian's con- 
sent has been obtained. Commercial organ donation is prohibited (Art. 2). 

Deceased transplantation is also permitted if the recipient needs the or- 
gan (Art. 3). The conditions are that the donation is according to the deceased's 
will. Ifthere is no will, the consent offirst-degree family members must be 
sought. Inthe absence offirst-degree relatives, second-degree relatives can 
consent to postmortem donation. For postmortem organ transplantation, 
the law requires the transfer not to be harmful to the dignity ofthe deceased's 
bodyor to change its features (Art. 6). Prior tothe transplant, the death ofthe 
donor needs to be verified in accordance with instructions issued by the Min- 
istry of Health in a written report by a medical committee consisting of three 
physicians (Art. 5). The physicians in this committee must not include any of 
the medical team that performs the organ transplant. 

The Syrian National Regulatory Oversight on Organ Transplantation 
issued in 2019 regulates brain death. Clinical death is defined as the irreversible 
absence of all brain functions, including the stem, except for injuriesto the 
brainresultingfrom hypothermia, toxicosis, and severe glandular or metabolic 
disorders, according to the discretion ofthe competent committee. This reg- 
ulatory oversight further makes precisions on the terminology ofnext of kin: 
the parents are the first-degree relations. 


2.3 Assessment 


Syria’s law on organ transplantation fulfils, in principle, the Islamic legal prin- 
ciples expressed in fatwas. In accordance with religious legal opinion, Syria's 
Law permits organ transplantation on condition that it does not involve the 
removal ofan essential organ froma living donor. Interestingly, thelaw does 
not mention the criterion of darüra (necessity). There is no mention of organ 
donation being permitted to save another person's life. Islamic rulings regard- 
ing deceased donationare also respected. Since, in Islamiclegal-ethical opin- 
ion, deformation ofthe corpse and, thus, the violation ofthe deceased's hurma 
(dignity) is a violation of Islamic law, Syria has regulated that the organ remov- 
alfroma deceased person should not deform the corpse. Furthermore, the 
brain death criteria are applied by medicalsocieties, which accords with the 
fatwas on this topic. 

When assessing Syria’s regulations in light of the WHO Guiding Principles, 
the Syrian law adheres to Principle 2, which stipulates that physicians deter- 
mining brain death should not be involved in organ removal operations. 
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Furthermore, Principle 4 is respected; this permits organ removal from living 
minors only in exceptional cases, to be determined by the national law. Syrian 
law prohibits organ transplants from minors in principle because they do not 
have full legal capacity and allows it only in the exceptional case oftwins. The 
prohibition of commercial transactions stated in Principle 5 is also respected 
because Syria prohibits the sale and purchase of organs. 

The law only partially adheres to Principle 3. Syrian law requires consent 
for organ removal from a living person. However, it is not required that con- 
sent should be given willingly and informed through, for example, the prior 
Provision ofinformation on the risks of organ donation or that consent should 
be obtained without coercion. Syrian law only stipulates the form of consent, 
which must be given in writing. Principle 3 also favours living related dona- 
tion. Syria’s law does not fulfil this criterion because living donation is not re- 
stricted to related donors. 

Principle 1 of the WHO Guiding Principles requires as a minimum that de- 
ceased donation shall not be performed if the deceased during their lifetime 
expressed their reluctance to donate post mortem. Syrian law treats the will 
of the deceased as a priority because it requires the deceased’s consent ex- 
pressed during lifetime for organ removal. However, ifthe deceased left no will, 
the next ofkin’s consent is needed. The law in Syria does not require the next 
of kin to act according to the deceased’s will, which can lead to a violation of 
Principle 3 if they consent to donation when the deceased expressed their 
reluctance during lifetime. Syrian law is also ethically problematic because it 
does not address the allocation criteria for organs. 


3. Iraq 
3.4 InGeneral 


Iraq's organ transplantation history began when the government started a 
renaltransplanttraining programme for doctors in France and Great Britain 
in 1969 and 1970, respectively. In June 1973, the first organ transplantation 
was successfully performed with a related kidney donation. In 1985, the first 
renal transplant centre was established. Other renal centres followed in dif- 
ferent parts ofthe country. The newest centre opened in 2007 in Najaf.459 
Currently, seven renal transplant programmes are runningin Iraq with vary- 
ing capacities. 460 
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Iraq was one of the first countries in the Middle East to legislate organ transplan- 
tation through Resolution No. 776 of 1981 promulgating Law No. 60 of 1981 on 
Kidney Transplant Operations. In 1986, Decree No. 698 of 1986 promulgating 
Law No. 85 of 1986 on the Transplantation of Human Organs was issued. Law 
No. 60 of 1981 was repealed. The new Law of 1986 was refined by other regula- 
tions issued in 1989. These regulations addressed the topics of living and de- 
ceased donation, the requirements for altruistic donation, and organ trans- 
plantation from executed convicts.46! In 2016, Law No. 85 of 1986 was replaced 
by Law No. 11 of 2016.462 

Although Iraq was among the first Arab countries to start living donor 
transplantation, transplantation activities in Iraq suffered due to the Iran-Iraq 
war in the 1980s and the sanctions imposed due to the Gulf Wars at the begin- 
ning of the 1990s. Organ transplants declined dramatically again after the 
Iraq War, from 2003 to 2011.463 After the withdrawal of the United States from 
Iraq in 2011, the situation did not improve because the country witnessed the 
rise and fall of al-Qaida and the Islamic State of Iraq and the Levant (ISIL), which 
was accompanied by the return of US forces to Iraq from 2014 to 2017. This 
conflict again led to massive destruction and displacement of Iraqis and a 
humanitarian crisis.464 

Currently, Iraqis ina political and economic crisis accompanied by social, 
ethnic, and sectarian tensions, which prolong general insecurity and opera- 
tional uncertainty.465 The health infrastructure remains battered, including 
inadequate preventive and primary health care and no effective health insur- 
ance. There are no fully developed renal registries to enable accurate esti- 
mates of transplant data.466 Furthermore, reports indicate organ trade in Iraq 
and neighbouring countries has increased recently due to the deterioration 
ofthe economic and security situation. An Iraqi NGO estimated that 27 orga- 
nized organ trade networks were operating in the country in in 2019. These 
traders and brokers falsify the age of minor donors and fabricate letters of 
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consent or obtain consent from donors for the sale of an organ while exploiting 
the donors’ difficult financial situation.467 

The International Registry on Organ Donation and Transplantation (IRO- 
Dat) has published numbers for 2018, 2019, and 2021. Only living related and 
unrelated kidney transplants are performed in Iraq.468 Although Iraq is in cri- 
sis, the most recent living donor rate from 2021 is high when compared world- 
wide: Iraq has a living donor rate of 22.47 pmp, the sixth highest rate worldwide. 
Iraq has a population of around 43.5 million. In the African and Mediterranean 
Region, Iraq ranks second after Saudi Arabia for living organ donation.169 This 
raises the concern of substantial organ trading. 


3.2 Regulations 


Law No. 11 of 2016 regarding Transplantation of Human Organs and Prevention 
of Trafficking is the governing law on organ transplantation.479 Art. 5 states 
thatorgan donationis permitted only for therapeutic or scientific purposes. 
The same article lists the conditions for living organ donation: the removal of 
organs from living persons is permissible ifthe transfer is necessary to preserve 
the life of the organ recipient or for treatment ofa fatal disease, and organs can- 
not be removed from a living donor, even with consent, if this leads to the do- 
nor’s death or severe disruption to their bodily functions. It is also prohibited to 
transplant organs if this leads to a ‘mixing of lineages’. In any case, the donor 
is to give explicit and written consent in the presence ofa first-degree relative 
prior to organ donation. The introductory Provisions of Law No. 11 specify that 
onlya person who has completed 18 years and has full legal capacity may give 
valid consent. Art.7 states that a donor may retract consent before organ re- 
moval. The law provides organ donation to be free of charge (Art. 8). 

The law also permits deceased donation. Art.12 requires the deceased 
donors to have expressed their will to donate during their lifetime ‘in accor- 
dance with the Provisions of the sharia’. If the death of the deceased is the 
subject ofa criminal investigation, organs cannot be removed without the 
approvalofthe investigating judge (Art. 13). When transferringan organ from 
adeceased person, the law prescribes that the human dignity ofthe deceased 
berespected and the corpse rendered to the state prior to organ removal 
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(Art. 13). For deceased donation, the law additionally requires consent from the 
recipientor from the recipient's relatives (Art. 14). Reproductive organs are 
prohibited from transplants (Art. 16). 

Law No. 11also prohibits the sale, purchase, and trade of organsin Art. 9. 
Penalties for violation of the law are regulated in Art.s 17 to 22. The law also 
states that organs may be transplanted to Iraqi citizens. Non-Iraqis can profit 
from organ transplantation in Iraq ifthey are relatives of the donor (Art. 23). 


3.3 Assessment 


Iraq'slaw on organ transplantation complies with Islamic legal principles. In 
line with religious legal opinion, Iraq’s law permits living organ transplantation 
to save another person’s life on condition that it does not involve the removal of 
a vital organ. Iraq's law also permits deceased donation following Islamic rul- 
ings: deceased donation is permitted to save another person’s life. Because in 
Islamic legal-ethical opinion the deformation of the corpse and the consequent 
violation of the deceased’s dignity is a violation of Islamic law, Iraq requires 
that organ removal from a deceased person should respect the dignity ofthe 
deceased and that the corpse is rendered to the state prior to organ removal. 

Iraq’s law does not define brain death. However, it generally states that 
deceased donation must accord with the Provisions of sharia. In the case of 
brain death, the majority of Islamic legal scholars have ruled that the death 
criteria are to be determined by medical societies and that brain death is a 
form of death. Therefore, Iraqi law accepts brain-dead donations. 

Iraqilaw also incorporates an issue debated in the Islamic legal literature 
on reproductive technological assistance. Since clarity of kinship ties area 
significant concern of the magásid al-shari'a (goals of sharia), it must be en- 
sured that no mixing of bloodlines occurs between people who are not mar- 
ried to each other. For this reason, the Iraqi organ transplantation law has 
regulated that no reproductive organs may be donated to mitigate the risk 
of ‘mixing genealogies’.471 

Iraq’s law conforms with some of the WHO Guiding Principles. Iraqi Law 
adheres to Principle 4, which permits organ removal from a living minor only 
in exceptional cases, to be determined by the national law. Principle 5 on the 
prohibition of commercial transactions is also respected because Iraq pro- 
hibits the sale and purchase of organs. 

Iraqi law also respects Principle 1 on organ transplantation from deceased 
donors. Principle 1 permits deceased donation when any consent is obtained 
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from the organ donor. Asaminimum requirement, the WHO Guiding Principles 
require that there is no reason to believe that the deceased person objected to 
such removal. The Iraqi organ transplantation law only permits deceased 
donation when consent from the deceased is obtained during lifetime. No 
regulation covers cases in which the deceased has not expressed a will during 
their lifetime; the law specifically does not permit the next of kin consenting 
instead of the deceased, as is the case in many other neighbouring states. 
However, the law does not fully adhere to Principle 3. Iraqi Law requires 
consent for organ removal from a living person. However, itis not required that 
consent should be willing and informed through, for instance, the prior Pro- 
vision ofinformation about the risks of organ donation or that consent should 
be obtained without coercion; Iraqi law only requires written consent from the 
donor. Principle 3 also favours living related donation. Iraq’s law does not fulfil 
this criterion because living donation is not restricted to related donors. Fur- 
thermore, Iraqi law has not incorporated Principle 2, stipulating that physi- 
cians determining brain death should not be involved in organ removal. This 
is not covered by the general Provision that the Provisions of Islamic law apply 
either because fatwas do not address this question. Furthermore, the Iraqi 
law does not address the question of allocation expressed in Principle 9. 


4. Lebanon 
4.1 InGeneral 


Lebanon regulated organ transplantation by Decree Law No. 109 of 1983472 
and by Regulatory Decree No. 1442 0f1984 implementing Decree Law No. 109.473 
Whereas Law No. 109 legalized donation of organs and tissues for medical and 
scientific purposes, Regulatory Decree No. 1442 regulates the practical appli- 
cation of the Law by describing the guidelines for brain death diagnosis and 
defining death and the conditions for transplantation centres.474 This legis- 
lation was issued after the first transplantation in 1972 and before the first 
deceased organ transplant in 1990.175 

In1999, the Ministry of Health and the Lebanese Order of Physicians took 
the joint decision to concentrate all transplantation efforts in a single, unified 
organization affiliated with the Ministry of Health. Consequently, the Ministry 
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of Health issued Ministerial Decree No. 1/509 of 1999. In 2002, the Ministry of 
Health established the National Organization for Organ and Tissue Donation 
and Transplantation of Lebanon (NOD-Lb) to ensure self-sufficiency by imple- 
menting and supervising the deceased organ donation system.476 

The primary task ofthe NOD-Lbis to promote a unified organ procurement 
procedure across all medicalinstitutions. The NOD-Lb aims to establish an offi- 
cial organ donation and transplantation registry, develop a central national 
laboratory for organ and tissue donation and transplantation, and raise public 
awareness of organ donation's importance. The NOD-Lb supervises the appli- 
cation ofthe Lebanese donation and transplantation system for organs, tis- 
sues, and human cells in Lebanese hospitals. The NOD-Lb is also responsible 
forthe development of continuous education for health professionals and the 
promotion of organ and tissue donation to the general public.177 

After the development ofthe NOD-Lb with the help of Spanish experts 
from the Donation and Transplantation Institute, Lebanon witnessed an in- 
crease in organ donation rates despite some limitations due to political and 
security instability.178 Lebanon has a population size of around 5.5 million. The 
donation rate in 2003 for living donation was 20 pmp and for deceased dona- 
tion 2.5 pmp. From 2003 to 2018, the living donor rate was between 16.5 and 
25.5pmp, and the deceased-donor rate was between 0 and 2.8 pmp. Figures 
since 2018 are not yet available.179 

Organ transplants in Lebanon are predominantly living kidney organ 
donations. Other kinds of organ transplant are rarely performed. Transplanta- 
tion from related living or deceased donorsisthe most frequently performed 
transplantation, followed by transplantation using unrelated living donors. 
Many factors hinderthe growth ofrenaltransplantation from cadavers, such 
asthelackofinformationin the population about brain death, lack of cooper- 
ation and coordination between hospitals, and lack of centralization of organ 
distribution. Another reason may be the worsening of Lebanon's overall eco- 
nomic and political conditions.48° Lebanon, along with other states in this re- 
gion, isundergoinga crisis that makes improving organ transplantation chal- 
lenging. The World Bank has stated that Lebanon's crisis is due to Lebanese 
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leaders’ mismanagement and lack of adequate policy actions and has ranked 
the country among the top three most severe global financial crises since the 
mid-nineteenth century. The economic crisis has had a devastatingimpact on 
the healthcare sector. Medicines and medical supplies, most of which are im- 
ported, arein short supply. Recent fuel and electricity shortages in the country 
have pushed hospitals to their worst state, with hospitals permanently closing 
or warning that they will be forced to cease operations, threatening the lives 
of hundreds.431 


4.2 Regulations 


Decree Law No. 109 of 1983 on the Removal of Human Tissues and Organs for 
Therapeutic and Scientific Purposest82 and Regulatory Decree No. 1442 of 1984 
implementing Law No. 109 regulate organ transplantation.483 Law No. 109 estab- 
lishes the requirements for living donation. The donor must be at least 18 years 
of age. Prior tothe operation, the donor must undergo a medical examination. 
The physician performing the examination must inform the donor ofthe con- 
sequences and risks ofthe removal and must ensure that the donor has ade- 
quately understood the information. The donor must consent to the organ do- 
nation freely and in writing. Art. 1 also regulates that no form of compensation 
shallbe provided to the donor for the donation of the organ and that organs 
may not be removed if this presents any risk to the donor's health. 
Deceased-donor organ transplantation for therapeutic or scientific pur- 
posesisalso permitted on condition that the deceased has expressed consent 
in a will or another officially recognized document and that members ofthe 
family ofthe deceased have given consentin order of priority starting from the 
spouse, the children ranked according to age, the father, and ending with the 
mother. In the absence ofthese relatives, the physicianin charge ofthe hospi- 
tal departmentis to give consent. Other family members than those mentioned 
cannot provide consent (Art. 2). The medical criteria for brain death are regu- 
lated in Decree No. 1442 of 1984, which implements the Provisions of Decree 
Law No. 109 0f1983. Consent mustalso be given by the recipient ofthe trans- 
plant (Art. 3). Art. 7 regulates the penalties for the violation ofthis law. 
Theallocation criteria for living and deceased donations are regulated by 
the NOD-Lb in a document published in 2016. The document states that distri- 
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bution rules apply to all organs: kidneys, heart, liver, pancreas, lungs, heart, and 
theintestines, corneas, and other tissues. The waiting list is national and man- 
aged by the NOD-Lb, and all patients needing an organ must be registered. 
Lebanese citizens and foreigners who have lived in Lebanon for more than 
four years can beregistered. Allliving and deceased donors must be reported 
tothe NOD-Lb. The documentalso states that the final decision to transplant 
anallocated graft is the responsibility ofthe medico-surgical team. Allocation 
occurs attwo levels of distribution, local and national. Thelocallevel has over- 
all priority, which means that the donating hospital has priority over another 
hospital. In exceptional cases of acute emergencies, however, a hospital at the 
national level can profit first. The document also regulates the detailed alloca- 
tion criteria for each organ. The allocation criteria follow the internationally 
commonly accepted criteria, such as blood group compatibility, time spent on 
the waiting list, age gap between recipient and donor, medical status, and the 
MELD (Model for End-Stage Liver Disease)/PELD (Modelfor Paediatric End- 
Stage Liver Disease) score, for assessingthe prognosis of chronic liver disease. 


4.3 Assessment 


Lebanon's law does not fully fulfil the religious-legal criteria expressed in 
fatwas. The law does not reiterate the mostimportant criterion inIslamiclaw 
whichis that living and organ donation is only permitted if it saves the life of 
another person. However, for living donation the law refesr to the criteria that 
organ transplantation must not harm the life or well-being ofthe donor ina 
serious way, which is also expressed in fatwas. For deceased donation, the 
lawaccords with the majority opinion expressed by Muslim legal scholars that 
the death criteria are to be determined by medical specialists. 

Lebanon'sregulations largely conform with the WHO Guiding Principles. 
Lebanese law adheres to Principle 4, which permits organ removal from living 
minors only in exceptional cases to be determined by the national law. In Leb- 
anon, organ transplantation for minors is legally pohibited. Principle 5is also 
respected because Syria prohibits all forms of monetary compensation for 
organ donation. 

Principle 1 ofthe WHO Guiding Principles permits deceased donation 
when any consent is obtained from the organ donor. At minimum, the WHO 
Guiding Principles require that there is no reason to believe that the deceased 
person objected to such removal during their lifetime. The organ transplanta- 
tion regulation in Lebanon requires deceased donation consent from the 
deceased during lifetime and the consent of the next of kin. Therefore, Princi- 
ple 1is respected. The law in Lebanon also requires informed consent prior 
to living donation. This regulation fulfils Principle 3, which states that living 
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donors must give informed consent and donate freely without coercion. Prin- 
ciple 3 also favours genetically, legally, or emotionally related living donation. 
However, Lebanon’s regulation does not restrict living donation to related 
living donation. Therefore, Principle 3 is not entirely respected. 

Principle 9 states that the allocation of organs should be guided by clin- 
ical criteria and ethical norms and not financial or other considerations. Prin- 
ciple 9 also requires allocation rules to be defined by appropriately constitut- 
ed committees and to be equitable, externally justified, and transparent. The 
law in Lebanon does not address the question of allocation. However, the com- 
mittee designated by law as responsible for organ transplants has published 
a document on allocation criteria that fulfil the requirements of Principle 9. 


5. Iran 
5.1 In General 


The first kidney transplant in Iran was performed in 1967. The Ministry of 
Health and Medical Education established the first dialysis centre seven years 
later. Until 1984, the Ministry of Health regularly sent patientsto other coun- 
tries forrenaltransplants due toa lack of medical equipment and specialized 
physicians.484 This changed in the 1980s when renal transplantation teams 
formed in Iran and began performing living related donor renal transplant 
surgeries regularly.485 From the beginning of renal transplantation until 1985, 
112 renal transplants took place.186 This number doubled in the period from 
1985 to 1987, when 274 renal transplantations were performed.4$7? The first 
living unrelated renal transplant surgery in Iran-and for that matter, in the 
Middle East-took place in January 1987.488 

In 1988, many patients with end-stage renal disease needed renal trans- 
plants. Evidently, there were not enough living donors to meet the need. Iran 
also had not yetlegalized deceased-donor transplants because early religious 
interpretations had cast doubt on whether such operations on deceased pa- 
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tients were permissible in Islam. This situation resulted in a long waiting list of 
patients who wanted to travel abroad using government support for kidney 
transplants. The financial burden and the deficiency of dialysis facilities and 
transplant centres caused by economic sanctions during the Iran-Iraq war 
(1980-1988) led to a permanent shift to living-unrelated renal transplantation 
to meetthe need for organs.43? This was facilitated by the fatwas of religious 
authorities that allowed the establishment ofa compensated, living-unrelated 
renal donor transplantation programme, which was named the Iranian model 
of kidney transplantation.490 

In the Iranian living-unrelated renal transplant programme, the patient 
isreferred to the Dialysis and Transplant Patients Association (DATPA). This 
charitable organization arranges medical evaluation and referral to trans- 
plant centres when the patient has noliving related donor. The DATPA locates 
asuitable living unrelated donor for the patient. The potential living unrelated 
donors contact the DATPA by themselves. There is no role for a broker or an 
agency inthis programme. All renaltransplant teams belong to university hos- 
pitals, and the government funds allthe hospital expenses ofrenal transplan- 
tats. Afterarenaltransplant, the living-unrelated donor receives a monetary 
reward calleda “gift for altruism' and health insurance from the government. 
Usually, living unrelated donors also receive a ‘rewarding gift’ of monetary 
value from the recipient.491 The negotiation between the donor and the recip- 
ient concerning the rewarding gift takes place at the association, where private 
space is provided for them, and they meet face to face. The association does 
not keeprecords ofthe amounts agreed for rewarding gifts and has norolein 
theexchange process. However, the association maintains some control over 
theissue by introducing another potential donor to the recipient if a donor 
asks for an unusual amount of money. A donor may also be omitted from the 
list of potential donors.492 After the operation, the donor presents the transplan- 
tation documents to the designated charity office, called the Charity Founda- 
tion for Special Diseases (CFSD). The CFSD is in charge of distributing the gov- 
ernmental ‘gift of altruism’ and health insurance.493 Charitable organizations 
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are also very active in providing subsidized immunosuppressive drugs and in 
funding any expenses of renal transplants to poor patients. 194 

Strict ethical standards are in place for kidney transplants in Iran, and the 
transplantteams and the Iranian Society for Organ Transplantation monitor 
all procedures closely. Foreign nationals are not allowed to donate kidneys 
to Iranian recipients or receive a transplant in Iran unless the donor and recip- 
ientare ofthe same nationality. Authorization is required from the Center for 
Management of Transplantation at the Ministry of Health.495 

To ensure safety, potential recipients and donors must be evaluated with 
clinical and psychological tests and imaging. The European Best Practice Guide- 
lines for Renal Transplantation and the Amsterdam Forum on the Care ofthe 
LiveKidney Donor Medical Guidelines are used for this purpose.496 From 1986 
to 2000, voluntary consent for allliving kidney donors was assessed by the 
DonorSelection Panel, which consisted of nephrologists, transplant surgeons 
and members of nursing staff, to exclude the possibility of coercion of kidney 
donors. Since 2000, the evaluation and selection of potential donors and recip- 
ients have been carried out independently, first by transplant nephrologists, 
then by members ofthe surgical team.497 

Asmentioned, the livingrelated and unrelated donor programme became 
only possible with religious scholars' approval. In contrastto Arab states, the 
religious scholars in Iran are ofthe Shia belief because most of the Iranian popu- 
lation belongs to the Shia branch of Islam. Islamic jurisprudence differs be- 
tween the two branches. In Shia Islam, the hierarchy of legal authority is strict- 
er than in Sunni Islam. In general, a mujtahid, a legal scholar, who has proven 
himselfto be capable of ijtihad (independent reasoning) has the authority to 
issue fatwas. Among the mujtahid of Shia Islam, a marja‘al-taqlid (model or 
‘source of imitation’) emerges. The marja'is considered a high-ranking Shia 
scholar whose fatwas can be followed by lay Shiites. Only a living marja’ can be 
followed.498 At present, there are multiple marja's.49? The standing and influ- 
ence ofa marja depend on how many followers he has. Every Shiite should 
choose one authority whose fatwas they will follow in all matters. The influence 
and following of each marja varies geographically. In Iran, the current supreme 
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leader, Ayatollah Khamenei, is a marja’ with an eminent position since he is 
not only areligious leader but also a political one. The same applies to the late 
supreme leader ofthe Islamic Republic of Iran, Khomeini, whois still followed 
even though he technically can no longer be followed according to Shia doc- 
trine since he is dead.500 

Although Shia scholars differ from Sunnischolars, the opinions expressed 
in fatwas on organ transplantation are basically the same. Like most Sunni 
scholars, Shia authorities opine that both living and deceased donations are 
permitted. Fatwas permitting living compensated living donations were given, 
for example by Ayatollah Sistani, one ofthe significant marja’ ofthe Shia com- 
munity in Iraq. He issued a fatwa permitting organ donation and transplant 
insituations that do not threaten the donor. In his fatwa, he ddistinguishes 
‘minor organs’, which are considered to be any tissue that can regenerate, such 
as blood, marrow, skin, portions ofthe liver, and one kidney since the human 
being can live with one kidney, from ‘major organs’: organs that cannotregen- 
erate and the loss of which would be detrimental to the health of the donor. 
Ayatollah Sistani allows the donation of minor organs because this act does 
not endanger the donor's life. Additionally, Ayatollah Sistani requires donors to 
be ofage and sane and have given consent to the procedure. Ayatollah Sistani 
opines that receiving monetary compensation for the organ is also permissible 
in such cases. He, however, stops short of calling the transaction an ‘aqd al- 
bay (a contract of sale) classifying it as a ‘donation’ instead. His fatwa only notes 
that when the organ donation itselfis permissible, receiving compensation for 
itis also permissible.501 

Iran currently has no comprehensive law to regulate living kidney dona- 
tion. The current regime is based on ordinances and not statutes.502 The latest 
reform occurred in 2019, when the Ministry of Health and Medical Education 
passed an Executive Order to prevent illegal bargaining and ensure payments 
to donors. The new order requires all potential donors and recipients to be 
registered through an online system. It prohibits the introduction ofa patient 
toa living donor until the transplant management office has designated and 
matched them. Furthermore, payments must occur through the Iranian Pop- 
ulation and Kidney Foundation (IPKF), which is under the official authority and 
supervision ofthe Ministry of Interiors.503 Additionally, the order reinforced 
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the pre-existing ban on private hospitals from performing kidney transplants 
and reaffirmed the mandate that only designated public hospitals are allowed 
to conduct the procedure.504 

Khomeini, the late Supreme Leader of Iran, gave a fatwa permitting de- 
ceased donation in 1989.505 In this fatwa, he opined that it is permitted to re- 
move organs from a dead body if only an organ transplant can save the life ofa 
Muslim. However, the deceased donor must have permitted it during lifetime; 
ifthere is no permission, the parents cannot provide consent after death.506 
His successor, Khamenei, whois also a high-ranking Shia legal scholar, adopted 
this view in his fatwa on deceased organ donation. Khamenei stated that it is 
generally obligatory to sell or donate an organ if the life ofanother Muslim can 
besaved by an organ transplant. This principle includes deceased donation 
after brain death with the prior permission ofthe deceased.507 

In1995, the parliament attempted to enacta law on deceased organ dona- 
tion. However, this law was first blocked by the Guardian Council, the govern- 
ment body responsible for ensuring that any law passed by the parliament is in 
accordance with Islam and the Iranian Constitution. The law was finally enacted 
in 2000 after the Guardian Council failed to respond to the law’s compliance by 
the official deadline. According to the Iranian Constitution, ifthe Guardian 
Council does not respond within ten days to the legality ofa bill, the bill auto- 
matically becomes enforceable as law.508 In 2000, the Iranian parliament en- 
acted the Organ Transplantation and Brain Death Act, which officially regu- 
lates organ transplants from deceased patients declared brain dead.5°9 It 
must be noted that the first deceased organ donation was performed in 1996, 
ayear after the law was first rejected. This was only possible because Khame- 
nei had already issued a fatwa permitting deceased organ donation.510 

Since 2015, ID cards have been issued by the Ministry of Health to those 
who wish to become a deceased donor through an online registration tool.511 
However, this procedure has its own limitations. According to the Organ Trans- 
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plantation and Brain Death Act, theID card is nota legally binding will; it can 
only serve as corroborating evidence in the procedure.512 

Iran has continuously had relatively high living and deceased donation 
rates. The high living donation rate is a result ofthe governmental and private 
monetary compensation for the donation. In 1996, the government set the 
amount for the governmental gift of altruism' at 10 million Iranian Rial, which 
doubled the usual amount for a kidney. As a result ofthe state's price increase 
for kidneys, the willingness ofthe population to donate increased drastically: 
from 750 donations in 1996 to 1150 in the following year.513 However, the govern- 
mental rewardsoon lost value under high inflation and became insufficient.514 
In the year of the introduction of the governmental ‘reward’ of 10 million Ira- 
nian Rial, the amount corresponded to around 5,500 US Dollars.515 Today, 
the value is only around 200 US Dollars. 

Accordingly, the rate for living donation has decreased drastically.516 For 
2021, the living donor rate is 8.80 pmp. Iran ranks seventh in the African and 
Mediterranean region from a total of 14 countries that have published fig- 
ures.517 Ten years before, in 2011, the living donor rate was 20.30 pmp; twenty 
years before, in 2001, the rate was 23 pmp. Iran currently has a population of 
around 88 million.518 

Incontrast, the deceased donation rate had increased since 2000 when 
the Organ Transplantation and Brain Death Act was enacted. In 2006, the 
deceased-donor rate was 1.80 pmp. Six years later, the rate had increased to 
6.90 pmp. Since 2015, the deceased-donor rate has not fallen below 10.0 pmp 
except for the year of the Covid pandemic in 2020.51? In 2021, the Iranian de- 
ceased-donor rate was 11.50 pmp. Iran ranks first in the African and Mediter- 
raneanregion. In comparison, the state with the second highest rate in this 
region, Kuwait, has a rate of 5.80 pmp.520 
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Currently, the deceased-donor rate in Iran is higher than the living donor rate, 
whichis a welcome fact because this means that fewer commercial unrelated 
living donations are performed. The Iranian Society of Organ Donation reports 
a waiting list for kidney, heart, lung, pancreas, and liver organs and that the 
time spent on the list varies froma few days to some years. Furthermore, the 
Iranian Society of Organ Donation states that 10-25% of people on the waiting 
list die per year waiting for an organ.521 Statements by physicians indicate that 
the waiting time for kidneys has extended to two years when formerly it was 
two to three months.522 The system of compensated unrelated living dona- 
tions has been criticized for ethical reasons. Critics have raised the concern that 
commercial donation clashes with the requirement of free consent because 
monetary motives thwart the element of voluntariness in organ donation. 
Studies conducted around the turn of the last millennium show that unrelated- 
living donors agreed to donate their organs for primarily monetary reasons to 
overcome financial hardship.523 Studies have concluded that under these cir- 
cumstances donation cannot be considered free.524 


5.2 Regulations 


The Organ Donation and Brain Death Act of 2000 regulates deceased donation. 
Art.1states that organs from a brain-dead donor can be transplanted when a 
patient’s survival depends on the organ’s reception on condition that the de- 
ceased has expressed their consent in a will or the consent of the deceased’s 
next of kin is obtained. Art. 1 also states that brain death must be confirmed 
according to Islamic legal scholars’ opinion. The Act prescribes that brain death 
must be diagnosed by public hospitals authorized by the Ministry of Health, 
Medicine and Education and that the physicians diagnosing brain death can- 
not take partin the transplant. The Executive Regulation of the Organ Donation 
and Brain Death Act of 2002 defines brain death (see Art. 1). It also details the 
specialities ofthe physicians authorized to determine brain death ina patient 
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(Art. 2) and the formalities of brain death diagnosis by the physicians (Art. 4 
and 5). The Executive Regulation also determines administrative rules for 
recording brain death cases. Art. 5 requires consent to deceased donation to be 
expressed in a written or oral will (Art. 6). Art. 7 determines who the next of kin 
are: they are the deceased's heirs. Art. 7 also states that all heirs must consent. 


5.3 Assessment 


The Organ Donation and Brain Death Act of 2000525 fulfils the criteria estab- 
lished by the fatwas ofthe high-ranking Shia scholars. Accordingto Islamic 
legal opinion, deceased donation is permitted ifit saves another person's life. 
This is prescribed in Art. 1 ofthe Act. Fatwas have also directed that the de- 
ceased must have consented during their lifetime. The fatwa by Khomeini even 
explicitly prohibits organ transplantation based solely on the family's consent 
whenthe deceased has not expressed their will during lifetime. The wording 
of the Organ Donation and Brain Death Actis unclear whether the family needs 
to act according to the presumed will of the deceased or whether the family can 
give consent instead of the deceased. Tarivardi states that the Provision in the 
Actisinterpreted asthe requirement for the next of kin to act according to the 
deceased's presumed will and that the next of kin cannot override the de- 
ceased's will. This understanding is in line with the opinion expressed in fat- 
wasthatorgan transplantation is allowed on condition that the deceased has 
given consent for it.526 

Deceased donation, as regulated by the Organ Donation and Brain Death 
Act, also fulfils the criteria set by the WHO Guiding Principles. Principle 1 per- 
mits deceased donation when any consent is obtained from the organ donor. 
Asa minimum requirement for deceased-donor organ transplantation, Prin- 
ciple 1 requires 'that there is no reason to believe that the deceased person ob- 
jected to such removal’. The Iranian regulation requires the deceased's consent. 
According to the common interpretation of the Organ Donation and Brain 
Death Act, the next ofkin must consent while respecting the deceased's pre- 
sumed will if the deceased has not left a written will. Because the next of kin 
cannot override the deceased's will, Principle 1 is respected. The Act also ful- 
fils the Principle 2, which states that the physician determining death should 
not be directly involved in the transplant. The exact requirement is regulated 
in Iran’s law. 
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Iran has no law on living organ transplantation. The current regime is based 
on ordinances and best practices of medical societies without legal force. 
Therefore, an assessment in light of Islamic law and the WHO Guiding Princi- 
ples is difficult to make. According to Islamic legal opinion, living donation is 
permitted for organs that can be removed without endangering the donor’s 
life and on condition that another person’s survival depends on receiving the 
organ. Ifneeded, organ transplantation is permitted, and it does not matter 
whether there is compensation. According to some Shia scholars, the compen- 
sation for the organ is not seen legally part of a sales contract because a person 
cannot own their body or parts ofit. The sale of the organ is, therefore, not per- 
mitted. The impermissibility of using a contract of sale to secure an organ does 
not equate impermissibility of receiving any form of compensation for giving 
up anorgan. There are other legal ways that can legitimize a monetary trans- 
action, such asan aqdal-jidala (contract of reward). This contract isa contract 
of Shia legal jurisprudence, also enacted in Iran's Civil Code.527 The contract 
ofrewardisa form of unilateral contract that can be accepted by performance. 
The jail (the offerer) states that they will award whoever undertakes a certain 
act. The contract is not binding until the 4mil (the person who performs the 
act) has done the thing asked. Therefore, unlike an aqd al-bay (contract of sale), 
which is a binding contractthat can be legally enforced with monetary dam- 
ages in case ofa breach of contract, no one can be bound to perform an act, in 
this case, donating an organ under an aqd al-jidla.528 In this sense, the Islamic 
legal opinions expressed by high-ranking Shia scholars are respected in the 
Iranian living organ transplantation model. 

The monetary compensation breaches Principle 5 of the WHO Guiding 
Principles. This requires organs to be donated freely without any monetary 
reward and prohibits purchasing or selling organs from living persons or the 
next of kin of deceased persons. The commentary to Principle 5 explicitly states 
that ‘national law should ensure that any gifts or rewards are not, in fact, dis- 
guised forms of payment for donated cells, tissues or organs’ and that ‘incen- 
tives in the form of ‘rewards’ with monetary value that can be transferred 
to third parties are not different from monetary payments’. Even if under Ira- 
nian law an organ cannot be a subject ofa sales contract and, therefore, cannot 
be sold, money is transferred between the donor and the recipient. Principle 
5 isnot respected in the Iranian organ transplantation regime. Because mon- 
etary compensation is given to the donor, it is questionable whether the re- 
quirement established in Principle 3 of informed and voluntary consent can 
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be fulfilled. The Iranian living organ transplantation model ensures that in- 
formed and voluntary consent is given. However, itis unclear how the consent 
evaluation team assesses the financial motives ofa donor for voluntariness. 
Is voluntariness still given when a donor is driven by financial motives? 

The Iranian living organ transplantation modelis ethically problematic 
in light ofthe WHO Guiding Principles because it does not fulfil the basic ethical 
standards of donation without compensation and free and informed consent. 
What is even more problematic is the lack of legal regulation of living organ 
transplantation since this lack does not allow an assessment ofthe legal situ- 
ation in Iran. 


IV. Northern Africa 


1. Egypt 
1.4 InGeneral 


Kidney transplantation started in Egypt about 43 years ago when the first 
transplant was performed in March 1976. Cadaverictransplantation was per- 
formed twice in Egypt in 1992 from two convicted criminals after their exe- 
cutions in Alexandria. This elicited social anger and rejection, which led to 
legal restrictions on non-living organ procurement at that time.529 Living 
organ transplantation continued to establish itself as a medicaltreatment. 
About 10,000 transplants were performed from 1976 to 2011, and the annual 
mean number of kidney transplants between 2011 and 2016 increased to 1,100 
cases yearly. The number of transplant centres has also grown from 12 in 1997 
to 35 currently licensed centres in 2020.530 

Although many living organsare transplanted, efforts to initiate a national 
organ transplant programme failed. Legislators continue to disagree about 
how bestto oversee this new medical treatment. The debate among legislators 
and physiciansspilt over into the public domain inthe late 1980s, when the mass 
media began to uncover disturbing stories about the exploitation of poor or- 
gansellers andthe uncertain outcomes for transplant recipients.531 Aside from 
kidneys and liver lobes, corneas have also been transplanted in Egypt, begin- 
ning as early as the 1960s. These transplants have involved taking corneas from 
corpses’ eyes in public morgues to transplant into patients blinded by cornea 
opacity. All these transplants occurred in Egypt’s major cities for over three 
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decades without national or legal oversight. During the 1980s, private medical 
clinics began to proliferate well beyond the surveillance capabilities of the 
Ministry of Health, and it was in these unregulated clinics that the black mar- 
ket in body parts thrived.532 

Around this time, all the official religious scholars in Egypt declared 
organ donation permissible in Islam. However, Shaykh Sharawi, a popular tele- 
vision figure, created a stir in 1988 when he stated that a person could not donate 
a kidney since these do not belong to human beings. Sha'rawi was a widely ad- 
mired figure known for his charismatic appearances on his weekly Quranic 
television programs fromthe 1970s until he died in 1998. Sharawi's absolutism 
heightened the controversy and deepened divisions between opponents and 
proponents ofa national organ donation programme.533 

The Egyptian media has published a steady stream of reports on organ 
thefts and trafficking since the 1980s. For decades, Egyptian critics, journalists, 
physicians, and religious scholars have described the exploitation of people 
experiencing poverty in organ donation, a practice that has been routinely 
ignored and denied. Only when the international media began focusing on 
Egypt as a ‘trafficking hotspot’ of the world, including reports from various 
United Nations agencies, did the Egyptian government feel pressured to act. 
The UN reports argue that poverty—not criminality or greed—and lack of gov- 
ernmental oversight fuel organ sales.534 

President Mubarak reopened the topic in his November 2008 address to 
the Parliament, urging legislators to pass a national transplant law so that 
Egypt could join the ranks of Arab and Muslim nations that have long-estab- 
lished national transplant programmes.535 Under international pressure to 
pass a law, lawmakers pushed for the legal permissibility of cadaveric procure- 
ment from brain-dead patients to increase the number of organs available and 
were finally able to pass a law.536 In 2010, Egypt introduced the Transplantation 
of Human Organs and Tissues Act (Law 5/2010), which prohibits the sale or 
purchase of organs and allows deceased donation. The law was established 
following the Law of Trafficking in Persons (Law 64/2010), which extends lia- 
bility for organ sales to include trafficking offences.537 The law establishes 
The Higher Committee for Organ Transplants and is responsible for regulating 
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and supervising all organ and tissue transplant procedures in the country. 
The new law criminalizes organ trafficking and sets strict penalties for phy- 
sicians, hospitals, and medical facilities performingillegal organ transplant 
procedures. In 2017, the legislation was further modified to make the penalties 
even harsher.538 

The deceased transplant programme has not yet been implemented de- 
spite the new 2010 legislation setting the legal framework.539 Plans to bring 
these Provisionsinto force were abandoned with the onsetofthe Arab Spring, 
which began in 2011. Furthermore, in this political climate, the policing ofthe 
organ trade was no longer a priority. Although a law prohibiting organ sales 
had been established and subsequently enacted into the Egyptian penal code, 
in practice, the trade was tacitly accepted as an unregulated market solution 
tothe surplus demand for organs. Political indifference, particularly concern- 
ing the bodies of predominantly black migrant donors from Sudan and Ethi- 
opia, facilitated the development of organ trading networks along ethnically 
stratified lines.54° In the first two decades of transplantation, organs were legit- 
imately sourced from a relatively large pool of living unrelated donors due to 
lack ofa legal prohibition of organ sales. In this climate, impoverished sellers 
under financial hardship would frequent hospitals and dialysis centres to 
negotiate a price for one of their kidneys directly with patients or their physi- 
cians.541 Although it was widely acknowledged that these agreements were 
commercial, the level of oversight involved in this bureaucratic procedure 
helped achieve a minimal ‘ethical’ standard, insofar as the transplants were 
carried out in legitimate hospitals by reputable surgeons. The medical out- 
comes were generally positive for both donors and recipients.542 After the 
Arab Spring, this practice changed and developed into an organ trade run by 
organized criminal organizations.543 Today, a black market persists, despite 
regulation, fuelled by the high demand for organs, the considerable cost of 
donation procedures, and the minimal numbers of hospitals and stafftrained 
in the procedure. For this reason, there are no official numbers available for 
organ transplants in Egypt.544 
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1.2 Regulations 


The governing law on organ transplantation in Egypt is Law No. 5 of 2010, 
called the Transplantation of Human Organs and Tissues Act.545 Art. 2 of Law 
No. 5 states that organs can only be transplanted when this is necessary to pre- 
serve the life ofthe recipient or to treat asevere disease and when the organ 
removal does not endanger the life of the donor. Furthermore, Art. 2 prohibits 
the transplantation of organs, tissues, or reproductive cells that may lead to a 
‘mixing of genealogy’. 

The law prohibits transplants between Egyptian and non-Egyptian citi- 
zens except for spouses provided that they have been married for at least three 
years (Art. 3). Art. 4 provides that, except for donation between spouses de- 
scribed in Art. 3 and except for a donation in an urgent case, only related dona- 
tion is permitted. In the case of urgent need, unrelated donation is permitted 
on the approval of aspecial committee. The law further states in Art. 5 that 
free consent in written form is necessary prior to living donation. Children and 
other legally incompetent persons cannot consent (Art. 5). Consent may be 
withdrawn at any time before organ removal (Art. 5). Art. 6 prohibits the sale 
and purchase of an organ. In addition, art. 6 prohibits the operating doctor 
from removing an organ if they had prior knowledge of the commercial nature 
of the donation. 

Law No. 5 permits deceased donation when needed to preserve the recipi- 
ent’s life or treat a severe disease. Deceased donation is only permitted among 
Egyptian citizens and when the deceased has given consent during lifetime in 
awritten will or other official paper (Art. 8). Death must be certified by a decision 
issued unanimously by a tripartite committee of specialists in neurosurgery, 
cardiovascular diseases or surgery, and anaesthesia (Art. 14). Art. 10 requires 
that a waiting list for patients in need of deceased organ donations be prepared 
according to the priority of entry and urgency and other medical rules and 
procedures determined by a committee. The same article explicitly states that 
apatient's inability to pay for transplant expensesis not an allocation criterion. 
The law inits Chapter 4 regulates penalties for breaches ofthis law (Art. 16ff.). 


1.3 Assessment 


Law No. 5 of 2020 could not have been enacted without the approval of religious 
scholars. Law No. 5 fulfils the criteria set by Islamic legal scholars. Inline with 
religious legal opinion, Egypt's law permits living organ transplantation only 
when needed to save a life. Egypt’s law also permits deceased donation follow- 


545 Law No.50f2010 Transplantation of Human Organs and Tissues Act, Egypt (2010). 


Organ Transplantation Laws in MENA States 131 


ingIslamicrulings, which means that deceased donation is permitted on con- 
dition that it saves the recipient's life. 

Egypt'slaw does not address the issue of brain death criteria. The majority 
of Islamic legal scholars have expressed the view that the death criteria are 
to be determined by medical societies and that brain deathis a form of death. 
Egypt's law fulfils Islamic legal opinion by assigning the authority to certify 
thatdeath has occurred to medical experts. Another interesting Provision is 
Art.10fLaw No. 5, which prohibitsthe donation ofany human parts that could 
lead to a ‘mixing of genealogy’. This concern is rarely expressed in fatwas on 
organ donation but more often in fatwas on artificial reproductive assistance. 
Fatwas on this topic, in general, prohibit using artificial reproductive technol- 
ogies ifthey could lead toa ‘mixing of genealogy’: to uncertainty over blood- 
lineage. According to Islamic law, reproduction can only occur in the frame- 
work provided by Islamic law. One principle of Islamic family law is that a child 
can only be legitimate when born in wedlock. Suspecting that some medical- 
technological procedures could lead to uncertainty about compliance with 
essential principles of Islamic law, Sunni Muslim scholars have prohibited 
such procedures.546 The Provision about the ‘mixing of genealogy’ shows that 
Islamic legal opinion has been incorporated in the law. 

Law No. 5 of 2010 creates a legislative framework that meets the general 
guidelines established by the WHO and other major conventions following 
internationally recognized standards. Egyptian law adheres to Principle 4, 
which permits organ removal from living minors only in exceptional cases to 
be determined by the national law. In Egypt, organ transplantation from mi- 
nors and legally incompetent persons is legally prohibited. Principle 5 is also 
respected because Egypt prohibits the sale and purchase of organs. 

The law in Egypt also respects Principle 1 about organ transplantation 
from deceased donors. Principle 1 permits deceased donation when any con- 
sentis obtained from the organ donor. Asa minimum requirement, the WHO 
Guiding Principles require that there is no reason to believe that the deceased 
person objected to such removal. The Egyptian organ transplantation law only 
permits deceased donation when consent from the deceased is obtained during 
lifetime. There is no regulation of cases in which the deceased's will has not 
been expressed during their lifetime. Specifically, the law does not permit the 
next of kin to consent instead of the deceased. Law No. 5 has also partly incor- 
porated Principle 9 on organ allocation. Egyptian law states the criteria of 
organ allocation, which align with the criteria set by Principle 9. 


546 See International Islamic Fiqh Academy, “Qirarat al-dawra”; Clarke, Islam and New 
Kinship, 107. 
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However, the law does not fully adhere to Principle 3. Egyptian law requires 
consent for organ removal from aliving person. However, it does not regulate 
whether the consent should be informed, for instance, by the prior Provision of 
information about the risks of organ donation or whether consent should be 
obtained without coercion; Egyptian law only requires written consent from 
the donor. However, Egyptian law fulfils Principle 3 on free and voluntary 
donation because the requirement of free will is also stipulated in the law. The 
question arises whether the will can be free if consent is not based on the in- 
formation needed to make a will. Principle 3 further favours related donation, 
either genetically, legally, or emotionally. Egypt’s law fulfils this criterion be- 
cause living donation is generally only allowed from donors to recipients relat- 
ed by blood or marriage; only in the exceptional case of urgency is unrelated 
living donation allowed on the approval of a committee. 

Egyptian law has not stipulated a rule equivalent to Principle 2. Principle 
2requires thatthe physicians determining brain death should not be involved 
in the organ removal operation. 


2. Libya 
2.1 In General 


Kidney transplantation in Libya started in Tripoli in 1989.547 During the next 
seven years, only 63 transplants were performed. Due to the low number of 
transplants, the transplant programme was suspended entirely in 1996. With 
no possibility of obtaining an organ transplant in Libya, patients travelled 
abroadto Middle Eastern and European countries for living related and unre- 
lated organ transplants and purchased living transplants. This continued un- 
til2004, when a new kidney transplant programme started at the Tripoli Cen- 
tral Hospital. During the first year of this programme, 50 renal transplants from 
living donors were performed.548 Between 2004 and 2007, around 135 kidney 
transplants were successfully performed, all from living related donors.549 
Like many other Arab countries, in 2011 Libya experienced widespread 
protests against the entrenched regime in the Arab Spring. Since then, Libya 
has suffered two civil wars and an international military invention followed 
by various interim regimes.550 The situation in Libya can be described as an 


547 AhmedElustaetal., “Living Related Donor Kidney Transplantation in Libya: A Single 
Center Experience," Saudi Journal of Kidney Diseases and Transplantation 19, no. 5 
(2008): 834. 

548 EhtuishF. Ehtuish etal., “Kidney Transplantation in Libya: A North African and Middle 
Eastern Perspective," Experimental and Clinical Transplantation 4, no.1(2006): 425. 


549 Elusta etal., “Living Related Donor Kidney Transplantation,” 834. 
550 Human Rights Watch, “Libya: Eventa of 2021". 
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ongoing state of emergency: the towns and their infrastructure have been 
destroyed, and public services are scarcely available. Health services are only 
available to cover basic needs.551 

Officialfigures for organtransplantation activities in Libya are scarce.552 
Cadaverictransplants and transplants other than kidneys have yet to be per- 
formed in Libya. A study reports that 454 living related kidney donations were 
performed between 2010 and 2019.553 The International Registry for Organ 
Donation and Transplantation listed the figures for the years 2021 and 2022. 
The organ donor rate for living donation in 2021 was 2.10 pmp, and for 2022, the 
rate was 3.0 pmp, which is very low overall. Libya has currently a population 
ofaround 6.7 million.554 


2.2 Regulations 


Deceased-donor organ transplantation is regulated in Libya by Law No. 4 of 
1982 Concerning the Permissibility of Autopsy and Deceased Organ Trans- 
plantation.555 The law allows organs to be transplanted from deceased per- 
sons provided thatthey expressed their consent while they were alive or that 
consent is granted by one of their relatives up to the fourth degree (Art. 2). The 
law also regulates that organ transplants may only be performed ina hospital 
by specialist physicians (Art. 2). 

Executive Order No. 193 of2007 on Law No. 4 0f1982556 regulates deceased 
donation in detail. Art. 3 ofthis Executive Order provides that organs from the 
deceased may only be transplanted for therapeutic or scientific purposes. 
Thesame provision states: all organs and tissues may be transplanted except 
for reproductive organs and tissues. The Executive Order No. 193 of 2007 con- 
firms Art. 2 of Law No. 4 of 1982 (see Art. 7 and 11) and specifies in Art. 2 that the 
first degree of next of kin includes the deceased's parents, children, and spouse. 
The Executive Order further requires that the deceased's willto donate needs 
to be mentioned on the deceased's identity card (Art. 14). 


551 WHO, “Joint External Evaluation of IHR Core Capacities of Libya (WHO/WHE/ 
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Art. 4 of the Executive Order defines death by stating that all brain functions 
must be disrupted entirely and that specialist doctors must confirm that the 
donor’s death is irreversible. The diagnosis of death must be given according 
to specific procedures and examinations determined in the executive order's 
appendix (Art. 5). The Executive Order further specifies that the medical report 
of death must be given by a medical committee of physicians specializing in 
internal medicine, neurology, and anaesthesiology (Art. 6). According to Art. 9, 
itis forbidden to trade in or extort human organs. 

Although the Law’s title states the subject of regulation to be the permissi- 
bility ofautopsy and deceased organtransplantation, the Executive Order pro- 
vides some regulations on living organ donation. Art. 11 of the Executive Order 
prohibits the transfer of human organs without the prior consent ofthe donor. 
The Executive Order also regulates that the donor must be 18 years old and 
have full legal competence to be able to consent to the donation ofnon-single, 
i.e. kidney, and indivisible organs. Furthermore, Art. 16 requires the National 
Transplant Program for Organ Transplantation to establish a register that re- 
cords livingand deceased donations and issues cards of confirmation to living 
donors to acknowledge their donations and, in case of deceased donation to 
the deceased's families. There are no other laws in Libya regulating living or- 
gan donation. 


2.3 Assessment 


Libyanlaw on organ transplantation adheres to the Islamic legal requirements 
for deceased donation, although the language used in Libya's regulation dif- 
fers from that used in the fatwas. The fatwas permit organ transplantation on 
condition of necessity, which meansthat the procedure needs to save the life 
or significantly improve the well-being ofthe recipient. Law No. 4 of 1982 and its 
executive order permit organ removal from the deceased only for therapeutic 
purposes, which means that organ transplantation must improve the recipi- 
ent’s health. Therefore, the condition of necessity set by Islamic legal scholars 
is fulfilled. 

Islamic legal scholars have acknowledged brain death as a form of death 
and let medical experts determine the criteria of death. The Libyan regula- 
tions follow the legal opinion ofIslamic scholars by accepting the death criteria 
formulated by medical societies. Another matter ofimportance to Islamic law 
isthe question of reproductive organs and cells. According to the majority 
opinion of Islamic legal scholars, the ‘mixing of genealogy’ must be avoided to 
fulfil the magásid al-shari'a (goals of sharia), which includes maintaining the 
clarity ofblood relationships. Accordingto Islamic family law, a child can only 
belegitimate when born in wedlock. Sunni Muslim scholars prohibit any 
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medical-technological procedures that could lead to uncertainty about the 
legitimacy ofthe child. The provision prohibitingthe transplantation ofrepro- 
ductive organs and tissues in Libya's regulations respects Islamic legal pro- 
visions expressed in fatwas on the issue of reproduction.557 

Thenecessity criterion established in Islamic law is not explicitly a require- 
ment in Libya's law for living organ transplantation. Therefore, Libya's regula- 
tion does notfulfil the necessity criterion expressed by Islamic legal scholars. 
However, Libya's regulation fulfils another critical aspect of Islamic legal 
opinion on organ transplantation. According to Islamic law, only renewable 
andnoncsingle organs can be donated. Libya's regulation respects this require- 
ment by stating that living donors cannot consent to donate single and non- 
renewable organs. 

First and foremost, Libyan Law No. 4 and its executive order are to be criti- 
cized for their lack of comprehensive regulation of living donations. Libya's 
Law No. 4 concerns autopsy and deceased-donor organ transplantation but 
alsoincludes provisions on living organ transplantation. This inconsistency 
makes an assessment difficult. However, a cautious assessment leads to the 
conclusion that Principle 4 ofthe WHO Guiding Principles on organ donation 
is observed. Principle 4 permits organ removal from a living minor only in ex- 
ceptional casesto be determined by nationallaw. Libya'slaw does not permit 
minors under 18 to donate organs. However, the Libyan regulation does, not 
fully adhere to Principle 3 on informed consent. Libya's law implicitly requires 
consent for living donation. However, itis not regulated whether the consent 
should beinformed and voluntary through, for instance, the prior provision 
of information about the risks of organ donation or that consent should be 
obtained without coercion, as required by Principle 3. Libya's regulation does 
not favour related donations as expressed in Principle 3 because the question 
ofrelated or unrelated living donations is not addressed. 

For deceased donation, Principle 1 of the Guiding Principles require con- 
sent to be determined by the national law and dismiss organ removal ifthe 
deceased has expressed reluctance to donate after death. Libya's regulation 
requires consent from the deceased during lifetime or the relatives’ consent if 
the deceased did not leave a will. Because it is unclear whether the next ofkin 
can overrule the deceased’s reluctance to donate post mortem, it is unclear 
whether Principle 1 is observed. Another ambivalentissue is commercial organ 
transplantation. Principle 5 prohibits the sale and purchase of organs. Libya’s 
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law states that organ trade is prohibited. However, it is unclear whether this 
prohibition only concerns deceased organ donation or living organ donation. 
Lastly, Principle 9 establishes that organ allocation should be equitable, 
externally justified, and transparent. Because Libya’s regulation does not 
address the allocation question, Principle 9 is not respected explicitly. 


3. Tunisia 
3.4 InGeneral 


Living related and deceased kidney transplants were performed for the first 
timein 1986. Transplants soon extended to other organs, including the heart, 
liver, and pancreas.558 Kidney transplants have become routine procedures. 
Law No. 9122regulating organ transplantation, including procurement from 
living and deceased donors according to the presumed consent principle, was 
passed in 1991. Although the law does not specify it, after a long debate, medi- 
cal staff decided to limit living donors to blood relatives. This changed in 2000 
whenthe medical community decided to extend procurement to emotionally 
related donors.559 

In 1995, the National Centre for the Advancement of Organ Transplan- 
tation, supervised by the Tunisian Ministry of Health, was created after Law 
No. 95-49 was passed. It aims to promote the advancement of organ donation, 
supervise and coordinate organ activity in the country, and ensure adequate 
oversight, traceability, and surveillance.560 

Official figures for organ transplants in Tunisia are available only until 
2015. The data published by the National Centre for the Advancement of Organ 
Transplantation shows low numbers ofrenal transplants from deceased and 
living donors until unrelated living donations began to be practised from 2000 
onwards. After 2011, the numbers declined.561 Two lung transplants were per- 
formed in 2013 and 2014. Liver transplants were performed regularly until 2010. 
Between 2010 and 2015, four lungs were successfully transplanted. The Nation- 
al Centre for the Advancement of Organ Transplantation has no figures on heart 
transplants.562 Another source, however, reports that from 1993, when the first 
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heart wastransplanted, to 2004, 16 heart transplants were performed. Tunisia 
hasa population of around 12.2 million.563 

The figures show that organ transplantation in Tunisia increased until 2011, 
when the first protests ofthe Arab Spring started. Tunisia experienceda thor- 
ough democratization process for the next few years, which was accompanied 
by political uncertainty due to constant government turnover and lingering 
economic hardship.564 It seems that in the last decade, the focus in health care 
has shifted. Organ transplantation is no longer a priority since no figures on 
transplant activities are available from 2015 onwards. 


3.2 Regulations 


In Tunisia, Law No. 9122 of 1991565 stipulates in Art. 4 that removing a vital 
organ, an organ whose removal would inevitably lead to death, is prohibited. 
Art.2 regulates that living organ donors must be of age and enjoy their full 
mental faculties and legal competence. Consent must be given freely after re- 
ceiving written information aboutall foreseeable physical and psychological 
consequences, possible repercussions for the donor's personal, family, and 
professional life, and all results expected from the organ transplantation (Art. 2 
and 7). Consent must be expressed before the president ofthe court of first in- 
stance. Thejudge must ensure that the consentis given underthe conditions 
stipulated by the law (Art. 8). Art. 9 states that the donor may withdraw consent 
beforethe organ removal. 

Art. 3 states that deceased donors must be adults who did not oppose 
donating their organs during their lifetimes and whose family members do 
not oppose such donation after their deaths. The removal of organs for trans- 
plants from deceased minors or persons without legal competence is only 
permitted with the consent oftheir legal guardians. Art. 10 providesthatany 
person can deposit their refusal to donate their organs at a court of first in- 
stance. The court is required to inform all hospitals authorized to perform 
organtransplants. 

Thelaw further stipulates the conditions for establishing death. Accord- 
ing to Art.15, organs may only be removed from a deceased person after death 
has been established by two physicians who are not part of the organ trans- 
plant team and following the rules commonly accepted and used in medical 
societies. Art. 15 requires that the Ministry of Public Health establish the criteria 
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for death, particularly the cessation of cerebral functions. In 1999, Decree No. 
99-743566 was issued, in which the Minister of Public Health established the 
criteria for death. Art. 2 of Decree No. 99-743 defines death as the irreversible 
arrest of the cardiocirculatory function or the irreversible cessation of all en- 
cephalic functions. The law further defines the criteria for encephalic death 
(Art. 3) and provides the formalities for the certification of death (Art. 5). 

Law No. 91-22 of 1991 prohibits the transplantation of reproductive organs 
from both living and deceased donation that bear ‘genetic characteristics’ 
(Art. 5). Furthermore, any monetary transaction for an organ transplant is pro- 
hibited except for reimbursement of direct expenses caused by the procedure 
(Art. 6). Chapter 3 of the law provides the punishments for violations of this law. 

Provisions detailing the practical procedures for removing organs and 
tissues and their preservation, transportation, distribution, allocation, and 
transplantation are regulated in an order of the Minister of Public Health of 
2004. The order of 2004567 provides that the rules of allocation are to be estab- 
lished by thescientific council ofthe National Center for the Advancement of 
Organ Transplantation in close collaboration with various organ transplan- 
tation teams (Art. 8). 


3.3 Assessment 


Ingeneral, Tunisianregulation respects Islamiclegal rulings on organ trans- 
plantation. The Tunisian regulation does not mention the rule of necessity 
established by Islamiclegal scholars; this rule permits an organ transplant if 
itsavestherecipient's life. However, the Tunisian law has incorporated the 
Islamiclegalrulethat organ transplants are prohibited for vital organs: when 
theorgan removal leads to the donor's death. 

Another issue of concern for Islamic legal scholars is brain death. Accord- 
ingto Islamic legal opinion, the death criteria fixed by the medical sciences can 
befollowed. The Tunisian regulation fulfils this provision since the brain death 
criteria are regulated according to the standard criteria established by the med- 
ical society. Another issue discussed in fatwas concerns reproductive organs 
and cells. According to the majority opinion of Islamic legal scholars, the ‘mix- 
ing of genealogy’ must be avoided to fulfil the magásid al-shari'a (goals of sha- 
ria), which includes maintaining the clarity of blood relationships. According 
to Islamic family law, a child can only be legitimate when born in wedlock. 
Sunni Muslim scholars prohibit any medical-technological procedures that 
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could lead to uncertainty about the legitimacy ofthe child's lineage.568 The 
provision prohibiting the transplantation of reproductive organs in Tunisia's 
law fulfils Islamic legal provisions. 

Tunisian law also follows the basic principles set up by the international 
community presented in the WHO Guiding Principles. Consent, as foreseen 
by the Guiding Principles, is the guiding line in Tunisia's regulations. Living 
donors in Tunisia must give informed consent and donate willingly and freely. 
This provision accords with Principle 3 ofthe WHO Guiding Principles, which 
states that the living donor must give informed and voluntary consent before 
the transplant. Principle 4, which prohibits the removal ofan organ for trans- 
planting from aliving minor, is also incorporated in Tunisia's law because it 
states that living donors must be of age and must have full legal capacity. Tuni- 
sianlaw also respectsthe consent requirements for deceased donation estab- 
lishedin Principle 1, which requires any consent required by law and prohibits 
deceased donation ifthe deceased is reluctant to donate post mortem. The law 
in Tunisia fulfils this principle because deceased donation is regulated by an 
explicit consent model: The donor must have expressed consent duringtheir 
lifetime. If nosuch will has been expressed, the relatives need to give consent 
but cannot override the presumed will ofthe donor ifthey have expressed 
reluctance. 

Tunisian law also respects Principle 5, which prohibits the sale and pur- 
chase oforgans. In conformity with Principle 2, the Tunisian regulation requires 
thatthe physicians determiningthe death ofa deceased an organ transplant 
may notbe part ofthe organ removal operation. The only issue not incorpo- 
rated in Tunisia's law is Principle 3's favouring of genetically, emotionally, or 
legally related living donation. Tunisia's law does not address the issue of re- 
lated or unrelated living donations. However, organ transplantation practice 
in Tunisia includes unrelated living donation. 


4. Algeria 
4.1 InGeneral 
The first kidney transplant in Algeria was performed in 1986, a year after organ 


transplantation was regulated in Law No. 85-05 0f1985 on Health Protection and 
Promotion. In2002, thefirst deceased-donorrenaltransplant was performed.569 
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A year later, a living liver transplant was performed.579 To this date, no deceased- 
donor heart, lung, or pancreas has been transplanted.571 Although in 2012 
the Algerian National Transplant Agency (ANG) was created by decree to coor- 
dinate and organize transplant processes, guidelines for transplantation are 
still lacking, as is system coordination.572 

There are no official databases on organ transplantation in Algeria. How- 
ever, itcan be said that organ donation rates are low and that the health system 
coverage is insufficient for the large number of patients awaiting this type of 
treatment.573 Official figures are only available for some recent years. In 2018, 
the Council of Europe published a report containing organ transplantation 
data. This publication reported that 268 kidneys from living donors (6.4 pmp) 
and seven livers from living donors (0.2 pmp) had been transplanted in Algeria. 
The report also shows that only related living donations are accepted.574 The 
International Registry for Organ Donation and Transplantation only has figures 
for 2019 and 2020. In 2019, 268 kidneys were transplanted from living donors 
(6.28 pmp) and two from deceased donors (2.0 pmp). In addition, 11 livers were 
transplanted from living donors (0.26 pmp) as was one liver from a deceased 
donor (0.02 pmp). In 2020, the rate decreased: 91 kidney and two liver trans- 
plantations were performed. Algeria has a population of around 44 million.575 

The capacity for performing organ transplants is insufficient for many 
reasons. There seems to be a lack of competent professionals trained in organ 
transplantation and immunology that can influence the performance and 
development oftransplantation. Professionals report needing more equip- 
ment and infrastructure to perform operations. Another barrier to organ trans- 
plantation identified is the absence of policies to orient and coordinate trans- 
plantation among the various specialities, in addition to the absence of a 
policy for establishing a platform for implementing post mortem donation. 
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Although there is a coordinating organization in Algeria, no advances have 
occurred in donation and transplantation due to a lack of leadership and co- 
ordinated action.576 


4.2 Regulations 


Thelawsregulating organtransplantation in Algeria are Law No. 85-05 0f1985,577 
Law No. 90-17 of 1990,578 and Law No. 09-01 of 2000.579 Chapter III of Title IV of 
Law No. 85-05 of 1985 regulates organ transplantation. Art. 161 of Law No. 85-05 
of 1985 permits general organ transplantation for therapeutic or diagnostic pur- 
poses and prohibits transplants from being the subjects of financial transac- 
tion. The Law No. 85-05 of 1985 further states that organs can be removed 
from living donors only ifit does not endanger the donor's life (Art. 162). Con- 
sent must be obtained prior toa living organ donation in written form in the 
presence oftwo witnesses. The donor can only consent after receiving infor- 
mation on the medical risks that organ removal may entail (Art. 162). Further- 
more, the Law No. 85-05 of 1985 regulates that consent may be revoked at any 
time (Art. 162). Art. 163 prohibitsthe removal oforgans from minors, mentally 
disabled persons, and persons with diseases that may affect the health ofthe 
donor ortherecipient. 

Art.164 of Law No. 90-17 of 1990, which modifies Law No. 85-05 of 1985, 
states that organs can be removed from a deceased person after medical and 
legal confirmation of death according to scientific criteria defined by the Min- 
ister of Public Health, provided is the donor expressed consent during their 
lifetime. Ifthe donor did not express any wishes, consent must be given by the 
father, mother, spouse, child, or sibling, in this order of priority. However, the 
deceased person’s cornea or kidneys may be removed without a family mem- 
ber’s consentifthe recipient's state of health so requires or ifthe organ required 
would deteriorate in the time between death and the granting of consent. 
Art. 165 of this law prohibits the removal ofan organ ifthe person expressed 
their reluctance to donate during their lifetime. The same article prohibits the 
physician determining a donor’s death from being part of the medical team that 
performs the transplant. Furthermore, it prohibits the disclosure of the iden- 
tities of the recipient and the donor to each other and their families (Art. 165). 
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Law No. 09-01 of 2009, modifying the Penal Code No. 08-11 of 2008, addresses 
the trafficking ofhuman organs in its Second Title in Chapter 1 and penalizes 
the purchase and brokerage of organs. This law also specifies penalties for the 
removal of organs froma living or deceased person without consent and pen- 
alties for organ removal performed under aggravated circumstances: ona 
minor ora mentally disabled person or by groups carrying weapons or orga- 
nized criminal groups. The penalties for trafficking tissue cells and other prod- 
ucts of the human body are also defined. 


4.3 Assessment 


Algeria’s law on organ transplantation adheres in principle to the Islamic legal 
requirements for organ transplantation. However, the language used in Alge- 
ria’s regulation differs from the language used in the fatwas. The fatwas permit 
organ transplantation on condition of necessity, which means that the trans- 
plant needs to save the life or significantly improve the well-being of the re- 
cipient. Law No. 85-05 of 1985 permits organ transplantation only for therapeu- 
tic purposes, meaning that an organ transplant must improve the recipient’s 
health. Therefore, the condition of necessity set by Islamic legal scholars is ful- 
filled. Algerian law also fulfils the legal requirement established in fatwas that 
vital organs without which a person cannot live may not be transplanted. Here 
again, the language of the law differs because it stipulates that organ transplan- 
tation may not endanger the life of a donor. 

Islamiclegal scholars have acknowledged brain death as a form of death 
andhaveleftthe criteria of death for medicalexperts to determine. The Algeri- 
anregulation accords with Islamic scholars' legal opinion by adhering to the 
death criteria formulated by medical societies. 

Algerianlaw also follows the basic principles set up by the international 
community and represented in the WHO Guiding Principles. Algerian law ex- 
pressly requires that informed consent be attained before aliving donation. 
This provision accords with Principle 3 of the WHO Guiding Principles, which 
states that the living donor must give voluntary and informed consent before 
the transplantation. Principle 4 is also incorporated in Algeria’s law, which pro- 
hibits the removal ofan organ from a living minor for transplantation purposes. 
Algerian law fulfils this criterion by prohibiting organ transplantation from 
minors and mentally disabled persons. 

Algerian law also respects the consent requirements for deceased dona- 
tion established in Principle 1. Principle 1 requires any consent required by law 
and prohibits deceased donation if the deceased expressed reluctance during 
their lifetime to donating organs post mortem. The law in Algeria fulfils this 
principle because deceased donation is only permitted when the deceased has 


Organ Transplantation Laws in MENA States 143 


expressed consent during their lifetime; in any case, the law prohibits organ 
transplantation ifthe deceased expressed reluctance for organ donation. 

Thelaw in Algeria also respects Principle 5, which prohibits the sale and 
purchase of organs. In conformity with Principle 2, the Algerian regulation re- 
quires thatthe physicians determiningthe death ofa deceased for organ trans- 
plantation may not take part in the organ removal operation. The only issue not 
explicitly incorporated in Algeria's law is Principle 3's favouring of for geneti- 
cally, emotionally, or legally related living donation. Algeria's law does not ad- 
dress the issue of related or unrelated living donations, but only living related 
donation is practised in Algeria. Therefore, Principle 3 is followed. 


5. Morocco 
5.1 InGeneral 


In Morocco, the first organ transplant was ofa kidney and took place in 1985. 
The issue wasregulated more than a decade later in 1999 with Law No. 16-98 on 
the Donation, Removal and Transplantation of Organs and Tissues.580 Facts 
and figures ontransplants in Morocco are scarce. Generally, organ transplant 
activity is rare in Morocco, and the focus lies almost exclusively on living re- 
lated kidney donation.58! Deceased-donor kidney transplantation was first 
performed in 2010.582 

Over the pastthirty years, around 600recipients have benefited from kid- 
neytransplants, and around 60 have been performed from deceased donors.583 
Officialfigures are availableinthe International Registry in Organ Donation and 
Transplantation, but only for the years 2004, 2005, 2011, 2019, 2020 and 2021. 
The datashowsthat living liver donationis practised in Morocco. The rates for 
2004 and 2005 were 0.6 pmp and 0.3 pmp respectively. The organ donation rate 
for 2019 was 0.95 pmp; in 2020, 0.22 pmp and 2021, 0.32 pmp. Morocco has a pop- 
ulation of 37 million.584 The data shows that the numbers have not improved 
even in recent years and remain at a marginal level. 


580 AbdelkaderJ. El Hangouche etal., “Knowledge, Attitudes, and Practice of Organ Dona- 
tion in Morocco: A Cross-Sectional Survey,” Saudi Journal of Kidney Diseases and Trans- 
plantation 29, no. 6 (2018): 1361-1362. 


581 Marwan A. Masrietal., “Middle East Society for Organ Transplantation (MESOT) Trans- 
plant Registry,” Experimental and Clinical Transplantation, no. 2 (2004): 219. 


582 AhmadouBolyetal., “Estimation des besoins en greffe rénale au Maroc,” Nephrologie 
& therapeutique 10, no.7 (2014): 513. 


583 Mohamed Younsi, “Don D'organes Au Maroc: Beaucoup De Retard A Rattraper,” Octo- 
ber 18, 2021. 


584 International Registry in Organ Donation and Transplantation, “Morocco”. 
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A national plan has existed for promoting donation and transplantation to in- 
creasethe number of deceased donations since 2011. However, the plan has yet 
to be putinto action.585 The literature reports that the general Moroccan pop- 
ulation remains unaware ofthe subject of donation and transplantation and 
thatthe refusal oforgan donation by families following the declaration ofbrain 
death exceeds 50% of cases.586 Furthermore, the establishment ofthe register 
ofrefusal and consentto organ donation requiredby the law has been delayed.587 


5.2 Regulations 


In Morocco, transplantation is regulated under Law No. 16-98 of1999 on the 
Donation, Removal, and Transplantation of Organs and Human Tissue.588 Ac- 
cording to Art.3, organ donation and transplantation are permitted only for 
therapeutic purposes. The law also requires that organ donation is free of 
charge and cannot bethe object ofa financial transaction (Art. 5). Priorto any 
organtransplant, the physician needs to ensure that the recipient has consent- 
edand that the organ is not affected by any disease that could endanger the re- 
cipient's life. 

For living donation, Art. 8 stipulates that the removal may only be carried 
outifit does not endanger the donor'slife or cause serious harmto the donor's 
health. According to Art. 4, the prior consent of the donor is needed. Art. 8 
requires that the donor must be fully informed ofthe risks inherent in the re- 
moval, its possible physical and psychological consequences, and the results 
thatcanbe expected forthe recipient's health. The formalities of consent are 
detailed in the amending Law No. 26-05 of 2006.58? This law stipulates in Art. 10 
that consent must be expressedbefore the president ofthe primary court of 
the donor's place ofresidence or the location ofthe hospital or to the judge's 
representative inthe presence oftwo medical doctors. The amending law also 
states thatonly adults and persons of full legal capacity are permitted to donate 
(Art. 11). Law No. 16-98 of 1999 stipulates that only livingrelated donations can 
beconducted. This includes the donor's parents, children, siblings, aunts, un- 
cles, and spouse, provided they have been married for at least one year (Art. 9). 


585 Bolyetal., Estimation des besoins en greffe rénale," 513. 


586 ImaneEsgallietal., “Don d'organesissus de donneurs décédés et population maro- 
caine,” [Organ donation after death in Moroccan population] Nephrologie & therapeu- 
tique11, no. 4 (2015): 235. 

587 1. Haddiyaetal., “Ten Years of Renal Transplantation in a Moroccan Hospital: Results 
and Constraints," Transplantation Proceedings 44, no. 10 (2012): 2980. 
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Post mortem removal of organs is authorized if the individual expressed their 
consent while alive (Art. 13) and this consent was registered at the court under 
the same conditions as for living donation (Art. 14). Someone who is opposed 
to donating after death can express and register their refusal through a decla- 
ration to the president ofthe primary court (Art. 18). If neither consent nor re- 
fusal was registered by the person during their lifetime, the principle of pre- 
sumed consentis applied unless there is opposition from close relatives in the 
following order: spouse, parents, and, lastly, offspring (Art. 16). Ifthe deceased 
was a minor or did not have full legal capacity, the removal can only be carried 
out after consent from the legal representative has been obtained on condition 
that the deceased has not expressed their refusal to donate (Art. 20). The re- 
moval of organs from a deceased person can only be carried out after the do- 
nor’s brain death has been established by two doctors. These doctors may not 
bepartofthe medical team responsible for the removal and transplanting of 
the organ (Art. 21). According to Art. 22, brain death must be established accord- 
ingto clinical and paraclinical signs defined by the Minister of Health atthe 
proposal of the National Order of Physicians. 

The law has prohibited the sale and purchase of organs. Chapter 5 of this 
law regulates the penalties for any violation ofthe law. 


5.3 Assessment 


Morocco's law on organ transplantation adheres in principle to the Islamic legal 
requirements for organ transplantation. The language used in Morocco's law 
differs from that usedinthe fatwas. The fatwas permit organ transplantation 
oncondition ofnecessity, which means the procedure mustsave life. Thelaw in 
Morocco permits organ transplantation only for therapeutic purposes, which 
means that organ transplantation must improve the recipient's health. There- 
fore, the condition of necessity set by Islamic legal scholars may be considered 
fulfilled. Moroccan law has also incorporated the legal requirement established 
infatwasthat vital organs may not betransplanted. The law slightly differsin 
thelanguage used since it stipulates that organ transplantation may not en- 
danger the life ofthe donor. 

Islamic legal scholars have acknowledged brain death as a form of death 
andlet medical experts determine the criteria of death. The Moroccan regula- 
tion follows the legal opinion ofIslamic scholars by adhering to the death criteria 
formulated by medical societies. 

Moroccan law also followsthe principles set up by the international com- 
munity inthe WHO Guiding Principles. The WHO Guiding Principles state in 
Principle 3that free, voluntary, and informed consent is required for living 
donation. Moroccan law accords with this principle, which states that the 
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living donor must give voluntary and informed consent before the transplan- 
tation. Principle 3 also favours genetically, emotionally, or legally related liv- 
ing donations. Morocco’s law fulfils this criterion by only allowing related liv- 
ing donations. 

Principle 4 is also incorporated in Morocco’s law, which prohibits the 
removal of an organ for transplantation from a living minor. Moroccan Law re- 
spects this criterion by prohibiting organ transplants from minors and legally 
incompetent persons. 

Moroccan law has also incorporated the consent requirements for de- 
ceased donation established in Principle 1. Principle 1 requires any consent re- 
quired by law and prohibits deceased donation ifthe deceased has expressed 
reluctance to donate organs post mortem. The lawin Morocco fulfils this prin- 
ciple because deceased donation is prohibited when the deceased has ex- 
pressed their refusal during their lifetime. If no refusal or consent is recorded, 
transplantation is permitted unless the relatives object. 

Principle 2, which states that the physicians determining the death ofa 
deceased person for organ transplantation may not be part of the organ re- 
moval operation, and Principle 5, prohibiting the sale and purchase of organs, 
are both incorporated in Morocco’s law. 


V. Conclusion 


From the 1970s onwards, living kidney transplantation became a standard 
method of therapy with the initial introduction of highly effective immuno- 
suppressive drugs. The first kidney transplants in the Muslim-majority states 
of the Middle Eastern and North African regions were performed in the 1970s 
and 1980s, when kidney transplants were being performed in increasing num- 
bers worldwide. Immunosuppressive drugs and advances in medical practice 
also made deceased organ transplantation possible. After the brain death crite- 
ria were developed at the end of the 1960s, deceased-donor transplantation be- 
came a viable therapeutical method. From the 1980s onwards, deceased-donor 
organ transplants became increasingly established. In Muslim-majority states, 
deceased-donor organ transplants were first practised much later due to the 
rejections initially expressed in fatwas by influential Islamic legal scholars. The 
first deceased-donor transplants were mostly performed in the late 1990s and 
early 2000s. Some states have not yet performed deceased-donor transplants 
due to lacking resources and expertise. 

The first laws on organ transplantation in Middle Eastern and North Afri- 
can states were enacted in the 1970s, and many were revised during the 2000s 
and 2010s. The issue of living organ transplantation is regulated in all the states 
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examined except for Iran. Deceased-donor organ donation is also regulated in 
allstates except for Yemen. 

Data onthe numbers and types of organ transplants is generally lacking. 
The data available indicate that most states havea living kidney transplantation 
programme and that ever more living liver transplants are performed. In con- 
trast, most states do not have a functioning or efficient deceased-donor pro- 
gramme. Therefore, most states rely on living organ transplants. The exception 
isIran, which has recently performed more deceased organ transplants than 
living. The Gulf states have also managed to increase the deceased-donor rate 
in recent years. In general, there is a gap between countries that are in a polit- 
ical, economic, or humanitarian crisis and relatively stable countries, such as 
theGulfstates. A generally stable situation is beneficial for legal organ transplan- 
tation activities. In many unstable states, reports can be found on illegal activ- 
ities such as commercial transplantation and organ trafficking. 

The laws examined in the MENA states are very similar overall. Many states 
require a necessity for legal organ transplantation, in reference to Islamic legal 
rulings. The laws use the terminology of the fatwas, such as that organ trans- 
plantation is permitted to savethe life of another person who needs an organ. 
Also in a clear reference to fatwas, organ transplantation is prohibited if it en- 
dangers the life or the well-being ofthe donor, such as in the transplantation of 
vital orsingle organs. Interestingly, many states explicitly prohibit the trans- 
plantation of reproductive organs out of fear that this could lead to a ‘mixing of 
genealogies”, which is forbidden by some Islamic legal scholars' opinions. 

Except for Yemen, all the states examined accept deceased donations and 
the concept ofbrain death in their laws at least indirectly. The brain death crite- 
ria incorporated in the laws follow the standard criteria established in the med- 
ical sciences. All laws require the diagnosis of brain death according to common 
standards, suchas a diagnosis by three physician from differentspecialisms. 
Muslim scholars have legally approved brain death as a form of death that sub- 
sequently permits deceased-donor transplantation. 

The purchase and sale of organs are prohibited in the laws ofall the states 
examined. In Iran, however, living commercial kidney donation is a common 
practice regulated not by state law but by guidelines derived from fatwas pub- 
lished by high-ranking Shia scholars. Another regulation that all states have 
incommonisthe prohibition oftransplantation from minors. None ofthe states 
except for Saudi Arabia and Tunisia address allocation regulation in their laws. 

Thelaws examined overall respectthe principles expressedin the WHO 
Guiding Principles. Consent from both living and deceased donors is required 
inallthelaws examined. For living donations, moststates require informed 
and free consent, although some states do not specify consent further. For 
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deceased donations, the formal requirement of consent is high, such as express- 
ing consentin a will, the requirement of witnesses, or the expression of consent 
before a judge. In most laws, the next of kin is required to consent if the deceased 
did not express their will during their lifetimes. However, it often remains un- 
clear whether the family's consent can override the deceased's will. The over- 
ruling of the objection ofa deceased donor expressed during their lifetime by 
their next of kin would contravene the WHO Guiding Principles; however, itis 
unlikely that the next of kin would overrule the deceased's objection. To over- 
rule an objection expressed during lifetime would be against the best interests 
of the deceased in the common sense. 

Alllaws prohibit commercial organ transplant transactions, also following 
the WHO Guiding Principles. Allthe laws examined have also enacted the prin- 
ciple that no organs be removed from minors. In most states, two issues are 
not regulated according to the Guiding Principles: Firstly, allocation is nota sub- 
ject of regulation in most states’ laws. The Guiding Principles require that clini- 
cal criteria and ethical norms, such as equity, external justification, and trans- 
parency, guide the allocation of organs. Secondly, living unrelated transplants 
are permitted in some states. The Guiding Principles consider living unrelated 
transplantation as ethically problematic and discourage this practice. 
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Conclusions and Results 
I. General Conclusions 


Muslim jurists develop legal norms by referring to the sources of Islamic law and 
the methods oflegalinterpretation and derivation developed in Islamic juris- 
prudence. Because Islam claims to encompass all aspects of life, Muslim jurists 
have the authority and duty to assess the legality of actions and behaviours on 
all spheres. This also applies to the medical field. Islamic jurisprudence has tra- 
ditionally always accepted medicaltreatments to improve human beings' health 
andrelieve suffering. Islamiclegal scholars have treated this issue in their legal 
discussions and from Islamic legal sources have established the principles to 
beappliedin medical contexts. Today, documents on Muslim bioethics such as 
theIslamic Code of Medical Ethics refer to these principles. The essential prin- 
ciples in the medical context are the principle of fard kifaya (collective duty), 
which requires every member of society to save another human being's life if 
possible. Fard kifáyais derived from one ofthe five magásid al-sharía (goals of 
sharia), the duty to preserve life. Another crucial principle is the principle of 
maslaha (the common good ofthe people). Maslaha requires Muslim jurists to 
weigh andbalancethe possible benefits ofactions against their possible harms. 
This principle is applied when changing circumstances are incorporated in 
considering the permissibility of a specific medical treatment. 

Muslim jurists regularly give legal assessments derived from Islamic legal 
jurisprudence. The medium of choice for their assessments is the fatwa, an au- 
thoritative legal opinion on specific matters. Fatwas have gained importance in 
the last few decades as ever more new topics have emerged dueto recent scien- 
tific and technological advances. Organ transplantation is one example. Muslim 
legal scholars published fatwas on organ transplantation as early as the 1950s 
and 1960s, which shows that they do not abstain from dealing with novel issues. 
Fatwas are usually given upon request from a Muslim believer in need of legal 
guidance. Legal scholars competent in exercising ijtihad (independent reason- 
ing) issue an answer to the petitioner’s request as a fatwa. Fatwas can also be 
published more widely in media, fatwa collections, and topical monographies. 

Recently, institutions have been established to issue fatwas on bioethi- 
cal subjects. The most influential in Sunni Islam are the University of al-Azhar 
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andfatwa councils such as the Muslim World League in Mecca and the Inter- 
national Islamic Fiqh Academy. Their published opinions are widely acknowl- 
edged fortheir authority. Although fatwas are not legally binding, since they 
are not given by the legislative authority ina state, they are authoritative for 
Muslim believers. 

Thefatwasissued on organ transplantation primarily concern the permis- 
sibility donations from living and deceased donations. When organ transplan- 
tation first became medically possible, public debates on the topicin the Muslim 
world were controversial. Organ transplantation was thought to undermine the 
traditionallegal understanding oflife and death. Today, the majority opinion of 
Muslim legal scholarsisin favour oforgan transplantation. Legal scholars agree 
thatlivingand deceased human beings have an inherent hurma (dignity) which 
protects their bodies from interference. However, this inviolability can be over- 
ridden, and organ transplantation is justified if other legal-ethical principles 
are given preference. 

The principles that justify deceased and living organ transplantation are 
darüra (necessity), which renders a prohibited act permissible in case of severe 
duress, and fard kifaya, which imposesthe duty to save alife on every Muslim. 
Muslim scholars eventually accepted that the concept of brain death is in accor- 
dance with Islamic law. Muslim jurists mainly argue that death has occurred 
when the body can no longer respond and serve the soul. Brain death is a form 
ofthis state. Furthermore, Muslimjurists argue thatthe criteria and diagnosis 
of death depend on human experience because Islamic sources have not de- 
fined death. Therefore, it is appropriate from a religious perspective to apply the 
death criteria accepted in the medical sciences, which includes brain death as 
aform of death. 

Organtransplantation has also been treated from ethical and legal points 
of view in academic contexts and by international legal bodies and various bio- 
ethical councils to determine how organ transplantation should be regulated. 
Theleading principles ofbioethics arethe principles ofautonomy, beneficence, 
nonmaleficence, and equity. These principles have informed various legal 
documents on bioethics, such as the UNESCO Universal Declaration on Bioeth- 
icsand Human Rights (UDBHR). The WHO Guiding Principles on Human Organ 
Transplantation is the legal-ethical document most internationally relevant to 
organ transplantation. The WHO Guiding Principles were first endorsedin 1991 
to provide an ethical framework for the acquisition and transplantation of 
human organs. The Guiding Principles emphasize preserving the donor's life 
and health, voluntary and informed consent, noncommercial donation, and 
preferences for deceased over living donation and related living over unrelated 
living donation. 
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This analysis ofthe laws of Middle East and North Africa (MENA) states has 
shown that the states have kept pace with developments in organ transplan- 
tation. Concurrently with the development oforgan transplantation as a ther- 
apeutic method, the states in the MENA region started to legislate on the issue. 
The pieces oflegislation were influenced by the ethical-legal discussions in 
Islamic jurisprudence, in academia, and in various bioethical councils and 
international organizations. Therefore, these pieces of legislation arean amal- 
gam of Islamic ethical-legal elements and internationally formed ethical-legal 
standards. The elementsin thelegislation that can be seen as rooted in fatwas 
arethe permission ofliving and deceased donation to save another person's 
life, which is an expression derived from the Islamiclegal principle offard kifaya 
and the legal principle of darüra; the prohibition of living organ donation ifit 
endangersthe life ofthe donor, derived fromthe Islamic legal prohibition of 
self-harm and suicide; the acceptance of brain death criteria, arising from the 
opinion that Islamic legal tradition leaves the definition of death to medical 
experts due to the absence ofa definition in the Islamic source; and the pro- 
hibition of donation of reproductive organs because ofthe danger of ‘mixing 
genealogy’, which contradicts the magásid al-shari'ato preserve Islamic family 
values, including the preservation oflegitimate lineage according to Islamic 
family law. 

Elements that are especially prominent in the WHO Guiding Principles on 
Human Organ Transplantation that are also found in the legislation examined 
are free and informed consent for living donation, the prohibition ofthe sale 
and purchase of organs, and the preference for living related donation over 
unrelated living donation. 

Although certain elements ofregulation are more important to Islamic law 
and others are more important to the WHO Guiding Principles, many elements 
are essential to both systems. For example, the equivalent to the requirement 
of darúra for organ transplantation to save another person's life in Islamic law 
is the requirement expressed in the WHO Guiding Principles that organ trans- 
plantation needs to have a therapeutic effect and must not harm the donor’s 
life or health. Likewise, the requirement ofnoncommercial donation empha- 
sized in the WHO Guiding Principles is also found in the fatwas. Some regula- 
tions seem to have been informed by both Islamic law and common interna- 
tional bioethical standards, such as the regulations on brain-death donation: 
Islamic law permits organ transplantation from brain-dead donors by accept- 
ing brain death as a form of death. Details on the ethical handling of brain-dead 
donation are informed by international ethical standards that were estab- 
lished in the medical field and expressed in the WHO Guiding Principles, such 
as the requirement that a tripartite committee comprising physician from 
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various specialisms must diagnose death before organ removal, the brain 
death criteria of irreversible, permanent and complete loss of brain function, 
andthe prohibition ofthe diagnosing physician from beinga part ofthe trans- 
plantation team. 

Lastly, some elements that are discussed in fatwas or required by the WHO 
Guiding Principles are not well received in the regulations of the examined 
states. Atthe beginning, most Islamic legal scholars opposed deceased dona- 
tion due to the concept of bodily resurrection after death in Islamic legal tra- 
dition. Organ removal was thought to break the requirements of Islamic burial 
rites, in which acorpse needs to be buried intact because the body is needed 
for resurrection after death. Although this issue was the subject of long and 
controversial debates, only a few states explicitly legislated that the corpse 
needs to be rendered to its original state externally after the removal of the 
organ. One might have expected that more states would have legislated simi- 
lar requirements to fulfil some Islamic legal opinions. Another issue that is not 
widely addressed in the legislation is the equitable allocation of organs stipu- 
lated in the WHO Guiding Principles. Although not discussed widely in prom- 
inent fatwas on organ transplantation, just and fair allocation is also a require- 
ment for transplantation from an Islamic point of view. It can only be assumed 
that MENA legislature have not addressed this issue in their laws but in other 
documents, such as guidelines for medical professionals' practice. 


II. Answers to Research Question 


The literature on Islamic law finds that the laws today in states with an Islamic 
legal background were mostly replaced by European or European inspired laws 
during colonizationin the 18th and 19th centuries, except for personal status law. 
The states later codified personal status laws in line with classical Islamic law, 
which had been developed and applied by jurists during the centuries before 
European colonization. The literature also finds that the fields of law that have 
emerged in response to technological and scientific advances, such as organ 
transplantation in the medical field, follow an internationally set legal standard 
and, thus, are not based on religious law. 

The examination oforgan transplantation laws in Muslim-majority states 
ofthe MENA region has shown that organ transplantation lawsare an amalgam 
of Islamic legal norms and the international standard rules derived from the 
common bioethical principles represented in the WHO Guiding Principles on 
Human Organ Transplantation. The analysis presented here indicates that organ 
transplantation laws in MENA states do not fall into the category of laws based 
on classical Islamic law, nor do they fall entirely into the category oflaws with 
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no connection to Islamic law. The research has shown that laws regulating 
novelissues are shaped by Islamic and non-Islamic legal elements. 

The reason for usingthe specific wordings derived from fatwas might be a 
desire to show that Islamic law was incorporated in the regulations and that the 
regulations accord with Islamic law. This would supportthe view that sharia 
continues to play a programmatic rather than substantial role in legislation 
processes, including in laws on novel subjects. Shariais used in this way to give 
laws a higher legitimization. The legislator also uses sharia to give laws a cer- 
tain quality that Muslim societies demand: that the laws represent their iden- 
tity through the acknowledgement oftheirlegal culture, even though today's 
laws are no longer derived from classical Islamic laws but are legislated by the 
state (and not God), the only legitimate lawgiver in modern states. 

The analysis presented here indicates that the influence of Islamic law 
seems to berestricted to the permissibility of organ transplantation while ne- 
glecting other issues that are discussed in fatwas, such as the question ofthe 
state ofthe corpse after organ removal, whichisa critical aspectinIslamiclaw 
onrituals. Furthermore, the Islamic legal-ethical elements incorporated in the 
regulations are congruent with general bioethics as represented inthe WHO 
Guiding Principles. It can be arguedthat the regulations on organ transplan- 
tation would have remained largely similar even without reference to the 
elements extracted from fatwas by followingthe wording ofthe WHO Guiding 
Principles. Two examples arethat organ transplantation must follow thera- 
peutic purposesandthat the health ofthe donor mustbe protected throughout 
the process, which are expressed in the legislation of many MENA states as the 
requirement of necessity to save another person's life and the prohibition of 
removing a vital organ. 

In any case, the prevalent characterization of Islamic law found in the lit- 
erature cannot be confirmed for organ transplantation laws. Organ transplan- 
tation laws have no groundingin classical Islamic law, but they are not entirely 
detached from Islamic law. Itis conceivable that this finding can be applied to 
other fields oflegislation following the same logic. Because Islamic law claims 
to regulate all aspects of life and lay Muslims are interested in knowing and 
following Islamic legal rulings on the various aspects of their lives so that they 
can live by Islamic law, fatwas are given on every topic. Legislators then ac- 
knowledge the opinions published in fatwas by producing regulations that are 
at least congruent with Islamic legal rulings. This finding indicates that the 
belief popularized by Islamist movements, that the majority of laws in MENA 
states donot conform to sharia, is erroneous, at least for the issue of organ trans- 
plantation. However, further research analysing novel laws is needed to make 
similar statements about other fields of law. 


154 Part III 


III. Further Results 


This analysis of organ transplantation laws in Muslim-majority states ofthe 
MENA region does not support the view thata ‘closing ofthe door of ijtihad’ has 
occurred in Sunni Islam.59° This work has shown that Muslim legal scholars 
have exercised ijtihad on the topic of organ transplantation, a subject that the 
primary Islamic legal sources did not cover and on which no precedent ruling 
exists in the Islamic legal tradition and have nonetheless developed rulings 
derived from Islamic law. Furthermore, the argument that Islamic law no lon- 
ger exists since the rise of the modern nation-state system cannot be confirmed 
either, because numerous fatwas have been published on the issue of organ 
transplantation. These fatwas are authoritative and have a binding effect on 
the Muslim believer even though they are not enforced by the state and, thus, 
are not legally binding. 

A further conclusion concerns the phenomenon labelled re-Islamization 
in the literature. The literature finds that itis mainly criminal law that has been 
affected by the re-Islamization process because some states have re-introduced 
some rules from classical Islamic law in their state legislations. Re-Islamization 
efforts are also observed in the provisions found in some states’ constitutions 
that require the state’s laws to be compatible with the sharia. These sharia- 
compatibility provisions in constitutions have been found to have more ofa 
‘cosmetic’ nature than having had any real effect on the actual introduction of 
Islamic law in state legislation.591 This examination of organ transplantation 
laws has shown that the popular demand that state laws have a connection to 
Islamic legal culture has succeeded to some extent. 


Summary 


This research has shown that all Muslim-majority states except Iran have leg- 
islated the issue of organ transplantation for living transplantation and all ex- 
cept Yemen for deceased organ transplantation. All states allow living and de- 
ceased donation provided that the transplantation saves another person’s life 
and the procedure does not endanger the donor’s life. Brain death is accepted 
in all states as a form of death. The donor’s consent is also required in all states 
for both living and deceased transplantation. Allthe regulations examined 
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require the next of kin to consent if the deceased did not express their will to 
donate during their lifetime. However, most laws have not explicitly addressed 
whether the family needs to act according to the presumed will ofthe deceased, 
although itcan be assumed to be so. All states prohibit the sale and purchase of 
organs in their laws except for Iran. In Iran, a programme is in place for commer- 
cial living organ transplantation; the state gives the donor a monetary ‘gift of al- 
truism’ anda price is negotiated privately between the donor and the recipient. 

The laws in Muslim-majority states ofthe MENA region generally follow 
an internationally set standard for ethical regulation of organ transplantation. 
This examination of the laws has also shown that they clearly incorporate rul- 
ings from Islamic law. These rulings or legal opinions are called fatwas and are 
developed by Muslim legal scholars with the sources and methods of Islamic 
jurisprudence. Therefore, organ transplantation laws are an amalgam of inter- 
national legal-ethical standards expressed in the WHO Guiding Principles on 
Human Organ Transplantation and Islamic law. However, the influence of Islam- 
iclaw is mainly restricted to the question ofthe permissibility of organ trans- 
plantation and, thus, whether the regulations follow sharia. 

This leads to the finding that novellaws, such as organ transplantation laws, 
are not completely detached from the Islamic legal tradition, as claimedin the 
literature on Islamic law. Itseems as ifthe idea that laws in MENA states should 
comply with the sharia has affected new legislation. Organ transplantation 
laws comply with the sharia by having incorporated rules established in fatwas 
and highlight this fact by employing the terminology used in these fatwas. 
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ETWEEN [I 
ECULAR L; 


When describing the legal systems and laws of today's Muslim-majority 
statesin the Middle Eastern and North African (MENA) region, two cate- 
gories oflaws are identified: one derived from Islamic and one from non- 
Islamiclaw. Following this notion, the literature finds that novellegal areas 
do not have any connection to Islamic law since they were not regulated 
by classical Islamic law. In contrast, the topic of organ transplantation 
isinherently connected to Islamic law because Islam considers itselfto 
encompass all aspects oflife. This research based on the analysis of organ 
transplantation laws of the MENA states encourages to rethinkthata strict 
dichotomy between Islamic and non-Islamic laws does not exist. Organ 
transplantation laws in MENA states generally follow an international legal 
standard while also complying with the sharia. 
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